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THE COMPROMISE OF CRIMINAL OFFENCES. 


Tuere are few matters of more general interest, in a prac- 
tical point of view, than a distinct knowledge of what con- 
stitutes an illegal consideration. The policy of the law on 
this subject, has always been uniform. It is the boast and 
glory of the common law, that no valid contract can exist 
where the inducement to the formation of such contract has 
been in contravention to common honesty of dealing, or 
conflicts in any way with the obligations of public morality. 
While such has been the basis of the common law doctrine, 
no little difficulty has arisen in its practical application. 
Learned judges have differed in their views of what consti- 
tutes a consideration, so tainted, as to corrupt and destroy 
the entire contract, according as their own views of morality 
or policy might differ, or as the prejudices or belief of a par- 
ticular era, might influence them. In different periods of the 
history of the law, it is curious to see, that, at one time a 
species of contracts is considered not only incapable of giving 
a right of action, but as subjecting the parties to infamous 
punishment as an offence; while at another, agreements of 
the same nature are known and upheld, not only by the law, 
but by public morality. Thus the common law did not recog- 
nize contracts, the consideration of which rested in champerty 
or maintenance, yet the change of circumstances has not 
only, in this country at least, erased them from the list of 
indictable offences, but has so modified the law as to enforce 
contracts in which the consideration was founded in them. 
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On the subject of the legality of agreements to compromise 
misdemeanors, the authorities in the English law are conflict- 
ing. On the one hand, dicta are to be found, distinctly draw- 
ing the line between the legality and illegality of agreements 
of this nature, where the law has drawn it between felonies 
and misdemeanors. On the other, there are not wanting 
opinions of eminent judges, to the effect that no agreement 
whatever, the object of which is, by private arrangement, to 
stifle a prosecution for any indictable offence, is founded upon 
a consideration which the law will recognize. From this 
mass of conflicting opinion, it becomes as difficult as it is im- 
portant, to extract an intelligible rule. The practical interest 
of an investigation of this kind, is increased by the character 
of most of the modern statutory criminal law. The extent of 
commerce in our day, has rendered necessary for the protec- 
tion of individuals, a peculiar criminal code, the principal ob- 
ject of which is, to guard private rights from those frauds, to 
which our present system of commercial dealing renders them 
peculiarly liable. It is a matter of great importance to know, 
how far the law will permit a person thus defrauded, after he 
has invoked the aid ef public justice to bring an offender to 
punishment, to compromise his own private grievance, without 
regard to the interest which society may have to vindicate the 
public wrong. With this view, we propose to give a brief 
sketch of the cases on this subject. 

The case of Johnson v. Ogilby, (3 Peere Williams, 277,) 
seems to have been the first in which a distinction was made 
between the effect of an agreement to compromise a felony 
and a misdemeanor. It was a bill in equity, filed to enforce 
specific performance of an agreement, which was resisted on 
the ground that the consideration was a forbearance to prose- 
cute an indictment for a cheat and fraud, which the complain- 
ant haa preferred against one of the respondents. ‘There 
were other points in the case, upon one of which, it finally 
went off; but the Lord Chancellor is reported as having 
said, “ that in a case of a prosecution of a felony, an agreement 
to stifle such a prosecution was not lawful, but where the in- 
dictment was for a fraud, and the party wronged by the fraud 
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came to an agreement to be satisfied for such injury, (as in 
conscience he ought to be) this was lawful—matters of fraud 
being cognizable in equity, as well as at law.” This case is 
referred to and relied upon, by Lord Kenyon, in Drage v. Ibber- 
son, (2 Esp. Rep., 643 ;) which was trover fur a note, which 
had been given by the plaintiff, who was a receiver of stolen 
goods, to the defendant, the owner of the goods, in order to 
prevent a prosecution. The note was not signed by the plain- 
tiff, nor payable to his order. It was, however, endorsed by 
him. It was contended by the plaintiff, that the defendant 
having taken the note for compounding a felony, had obtained 
illegal possession of it. But Lord Kenyon put the case on the 
express ground, of the distinction between a felony and a mis- 
demeanor. “In the case of stolen goods,” he says, “the re- 
ceiver is an accessary. This is not a felony, though very near 
it; it is like the obtaining goods upon false pretences.” The 
plaintiff was non-suited. In Fallowes v. Taylor, (7 'T. R. 475) 
it was adjudged, that a bond given to a person conditioned to 
be void if the obligor should abate certain nuisances, was 
for a good consideration. 

It will be seen, that in these cases, the technical distinction 
between a misdemeanor and felony, as affecting the con- 
sideration of the agreement, has been strictly adhered to. The 
ground of making this distinction seems to have been, that in 
cases of felony, no action can be maintained until the felon 
has been tried and convicted; but in the case of a misdemea- 
nor, there is no such distinction. Experience has shown, 
however, that these distinctions were of a kind somewhat 
narrow and artificial, and that if there is any reason that con- 
siderations contrary to public policy, should be held void, 
agreements to stifle prosecutions of gross offences against 
the public, although such offences should technically not 
amount to a felony, ought not, by a parity of reasoning, to be 
enforced. In this way, the cases which we shall now refer to, 
seek to test agreements where the consideration is alleged to 
be unlawful, by determining whether the criminal offence is 
one dangerous to society, or whether the principal injury is 
not of a private kind to the prosecutor. This, it must be con- 
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fessed, introduces a test of somewhat difficult application, and 
gives to the Courts an unlimited discretion, which does not 
conduce to clearness and accuracy; yet as a rule, in modern 
times at least, it seems preferable to the old one. 

The celebrated case of Collins v. Blantern (2 Wils. 341,) in 
which the doctrine, now a very familiar one, particularly in 
the American law, was first broadly laid down, that illegality 
of the consideration was a good defence in action on a bond, 
takes this view as to the nature of the illegality. It was an 
action on a bond given to indemnify a third party, for having 
given a note for a certain sum of money, in favour of the ac- 
cused party, in order to stop proceedings upon an indictment 
for perjury. In that case, the distinction between a felony and 
a misdemeanor is not adverted to, but the Lord Chief Justice 
Witmor says, in giving judgment: “ The bond and the note 
are both bad, the consideration for giving them being wicked 
and unlawful. Many felonies are not so enormous offences 
as perjury, and, therefore, to stifle a prosecution for perjury, 
seems to be a greater offence than compounding some felonies.” 

In Edgecombe v. Rodd, (5 East, 294,) it was held that an 
agreement to drop a prosecution against certain persons, 
charged under the act with disturbing a place of worship, 
was illegal, because the offence was a public misdemeanor, 
which it was for the interest of the public should be 
punished, thus cutting loose entirely from the rule laid down 
in Johnson v. Ogilby and Drage v. Ibberson, as to the distine- 
tion between felonies and misdemeanors. Le Blanc J., 
puts the case on the express ground that “the prosecution 
was for a ‘public inisdemeanor, and not for a private in- 
jury to the prosecutor.” 

The next case is that of Pool v. Bonsfield, (1 Camp. 47 ;) in 
which Lord Ellenborough extended the effect of a compromise 
to anything which was indictable. This extreme doctrine, 
however, has not been followed, and there are many cases 
since, in whieh the Courts have sanctioned agreements to 
compromise offences, such as assaults, both before and after 
the conviction of the defendant. A distinction has been taken 
as to the effect of an agreement of this kind before and after 
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conviction, on the ground that the rights of the public are 
preserved inviolate after conviction. If contracts of this na- 
ture, however, are objectionable generally, as contrary to 
public policy, it would seem somewhat difficult to maintain 
this distinction on principle, for the ends of justice might be 
equally defeated in the one case, as in the other, by the prose- 
cutor never asking for judgment. The latest case on this 
subject is that of Keir v. Leman, decided about a year ago in 
the Exchequer Chamber, on a writ of error to the Queen’s 
Bench, (10 Jurist, 742.) The indictment, which was com- 
promised, contained counts for an assault upon a peace officer 
and for a riot. In this case, the Court, upon a review of the 
authorities, and a vain attempt to reconcile them, were of 
opinion, that no case had gone so far as to recognize a com- 
promise, where the offence charged was an assault coupled 
with riot, and the obstruction of a public officer. The learned 
Chief Justice of the Common Pleas intimated, however, that 
where the private rights of the injured party are made the 
subject of agreement, and the public interest in the matter, by 
a previous conviction, is preserved, such an agreement would 
be lawful. 

The courts in this country have followed pretty closely the 
doctrine of Collins v. Blantern, and the better opinion seems to 
be, that the true line of distinction is between offences of a 
public nature, and those where the injury affects chiefly or 
wholly the prosecutor; thus, in Price v. Summer, (2 Southard’s 
N. J. Rep.,) the Court held, that it would be carrying the doc- 
trine of illegal considerations too far, to say that an agreement 
to pay for damages occasioned by an assault was included 
within it. The statutes of most of the states make provisions 
to facilitate the compromise of a certain class of misdemea- 
nors, both before and after conviction, and the tendency evi- 
dently is not to extend the doctrine. Statutory misdemeanors 
of a kind which affect the private interests of a party, have 
become so frequent in our modern legislation, that it is difficult 
to see, in many cases, in what respect public justice would be 
defeated by a compromise of the offence charged. 

A question of some practical importance in this connexion 
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should not be forgotten. It is said, that where the considera- 
tion, in whole or in part, is the compromise of an offence, the 
agreement is void. Undoubtedly where a contract is made 
on several considerations, one of which is bad, the whole con- 
tract will be void; but where, as in a bond, there are various 
conditions, some of which are legal and others illegal, if the 
consideration of the bond be good, the legal conditions are not 
affected by the illegal ones. (See notes to Collins v. Blantern, 1 
Smith’s Lead. Cases, 155.) 

Cases may sometimes arise, (and, indeed, this is the class of 
cases which is, in practice, most frequently made the subject 
of compromise,) where there is a subsisting contract between 
the prosecutor and the prisoner, but a prosecution is commen- 
ced on account of some fraud which induced the contract. 
Such are cases under the statute of 1842, in this State, for ob- 
taining goods on false pretences, or for secreting property with 
intent to defraud creditors. Aside from the consideration that 
these offences are misdemeanors, and not felonies, and that 
their object is a private cheat, an agreement upon considera- 
tion of forbearance, or any other valid consideration, it is sub- 
mitted, would hardly be affected, if the Attorney General, 
thinking that the ends of the prosecution had been answered, 
should see fit to enter a nolle prosequi on the proceedings. As 
he is the public officer charged with the interests of the Com- 
monwealth in the prosecution of offences, a somewhat enlarged 
discretion must be, and in practice always has been given 
him, in cases of this kind. 

This, however, is of course a matter which does not affect the 
agreements of which we have spoken. We were adverting 
merely to the practical operation of compromises of this nature. 
An agreement to procure the Attorney General to enter a 
nolle prosequi, like that to obtain a pardon of a convict from 
the Governor, would doubtless be illegal. 
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DOE. vem. EDWIN SHULL v. MAURICE PILGRIM. 


Circuit Court of Cumberland County, New Jersey. 


(1.) The rule in Shelly’s case applies to trusts executed, but not to executory 
trusts. 

(2.) Devise to trustees of real estate; 1. To pay the widow £5 per annum; 2. To 
hold the residue of the rents, &c., for the benefit of A. until he attained the age of 
twenty-one years, and at that time to deliver the use and possession of said esiate 
to A. during his natural life, and after the death of A., to convey the same to the 
heirs of A.’s body, as they shall severally attain the age of twenty-one years. Held, 
that A. took an estate for life only, and not an estate tail. 

(3.) Equity will presume a conveyance by trustees, whose duty it was to convey, 
in favour of parties beneficially interested. 

(4.) Under the statute of New Jersey regulating partition in the Orphans’ Court, 
the heirs of the body of A., who had not attained the age of twenty-one years, had 
no right to institute proceedings in that Court to obtain partition of the devised es- 
tate, and such proceedings were absolutely void. 


This case was argued at the February term of said Court, 
1846, upon a case stated agreed upon between the parties: 
either party dissatisfied with the opinion of the Court, to be 
at liberty to turn the case into a special verdict, and to bring 
a writ of error. 

Michael Hoshell, who died, in the year 1795, seized of the 
premises in question, by his last will duly executed, dated 
July 3, 1790, devised the same as follows, viz: “ 5. I give and 
devise unto my friends, Col. David Potter and Samuel M. 
Shutz, or the survivor of them, their executors, administrators 
or assigns, the whole of my plantation in Stow Creek, upon 
the following special trusts, to wit; that they, my said trus- 
tees, pay yearly and every year, out of the rents, issues and 
profits thereof, unto my dear wife Rachel, so long as she shall 
continue my widow, the sum of five pounds as before men- 
tioned; that they appropriate the remaining rents, issues and 
profits thereof, to the use and benefit of my grandson, Hoshell 
Shull, until he shall attain the age of twenty-one years; that they 
then deliver the entire possession and use of the said planta- 
tion to my said grandson, Hoshell Shull, for and during the term 
of his natural life, he paying yearly and every year out of the 
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rents thereof, the five pounds to my wife as aforesaid, and 
then in trust to convey the same to the heirs of the body of 
my said grandson, Hoshell Shull, lawfully begotten, when they 
shall severally attain the age of twenty-one years; or, if my 
said grandson, Hoshell Shull, should die before he attains the 
age aforesaid, or without lawful issue, then in trust to be 
equally divided in quantity or quality between, and conveyed 
to my grandson Samuel Shull, and Susannah Shull my grand- 
daughter, or the survivor of them, or to the heirs of their body 
lawfully begotten, when they shall severally attain the age 
aforesaid.” 

After the death of Michael Hoshell, his executors, the above 
named trustees, received the rents of the premises in dispute 
for several years, during the life of his widow. Upon her 
death, Hoshell Shull having attained the age of twenty-one 
years, took possession of the property, and held the same until 
his death, in 1826. Both the trustees died before Hoshell Shull. 

Hoshell Shull had nine children, viz., Michael Hoshell Shull, 
(the eldest son,) Lydia, Rachel, who married Benjamin Tice, 
Samuel, John, Phaebe, William, Henry and Henrietta, some of 
whom were minors at the commencement and completion of 
the proceedings in the Orphans’ Court, hereinafter mentioned. 

Michael Hoshell Shull died in the year 1825, after having 
attained the age of twenty-one years. He left three children, 
viz: Edwin Shull his eldest son, the lessor of the plaintiff, who 
was born in the year 1818, Hannah and Rebecca. Hannah is 
still living ; Rebecca died an infant without issue. 

Benjamin Tice, (who married Rachel Shull above named, 
one of the children of Hoshell Shull,) made application to the 
Orphans’ Court of the County of Cumberland in the year 1828 
for the division “ of the rea] estate whereof Michael Hoshell 
died seized, devised to the said Hoshell Shull and the heirs of 
his body lawfully begotten.” The court appointed commis- 
sioners, who reported that the property could not be divided 
without prejudice, &c., which report was confirmed, and a 
sale ordered, and the property sold to Benjamin Tice, the sale 
confirmed and a deed made to him of the premises in dispute 
by the commissioners, 5th October, 1829, (prout said deed, &c.) 
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&c.) The part of the money due to Edwin Shull from said 
sale was paid to his guardian during his minority, and after he 
came of age he settled with his said guardian. 

On the same day that application was made to the Orphans’ 
Court as aforesaid, (viz., 9th October, 1828,) William Elmer 
and Alexander Henry and Hannah his wife, executors of 
Samuel M. Shutz, deceased, who was the surviving trustee 
and executor, &c., of Michael Hoshell, deceased, made a deed 
for the said premises to Benjamin Tice and Rachel his wife, 
who was the daughter of Hoshell Shull, deceased, and the 
other heirs of the body of the said Hoshell Shull, deceased, re- 
citing the will and granting “ unto the said Benjamin Tice and 
Rachel his wife, late Rachel Shull, and to such other heirs of 
the body of the said Hoshell Shull, deceased, as have arrived 
to full age, the whole of the proportional part of the plantation 
aforesaid, &c., to have and hold the same according to the 
will of the said Michael Hoshell, deceased,” (prout the same.) 
At the time of making said deed, Rachel Tice and some others 
of the children of the said Hoshell Shull had attained the age 
of twenty-one, and some of the said children were under that 
age. 

Benjamin Tice conveyed the said premises to the said Mau- 
rice Pilgrim, by deed dated 25th July, 1835, (prout same,) 
whereupon said defendant took possession thereof, and still 
posseses the same, claiming to be the owner thereof. 

Defendant confesses lease, entry, ouster and possession. 


Mr. L. Q. C. Etmer, for plaintiff. 
Mr. R. P. Tompson, for defendant. 


At the next term, the following opinion was delivered by 


Carpenter, J. Perhaps the devise, independent of the words 
of trust, and considered simply as a devise to Hoshell Shull for 
and during the term of his natural life, he paying, &c., and then 
to the heirs of the body of the said Hoshell Shull lawfully begot- 
ten when they shall severally attain the age of twenty-one years, 
might be construed as an estate tail in Hoshell Shull. I am 
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perfectly aware of the inflexibility of the rule in Shelly’s case, 
jn cases coming within its operation. But, however this 
may be, in the present case, there is a devise to trustees and 
words of trust, which will materially influence the construc- 
tion. The legal estate, whatever it may have been, obviously 
vested in the trustees named, or the trusts with which they 
were charged were execulory, and it was requisite that the 
legal estate should vest and remain in them for the purpose of 
performing those trusts. Until Hoshell Shull should arrive at 
the age of twenty-one years, they were charged with the trust, 
in the first place, of paying out of the rents and profits of the 
premises devised the sum of £5 annually to the widow of the tes- 
tator, and of appropriating the remaining rents, issues and profits 
to the use and benefit of the said Hoshell Shull. The devise to 
these trustees contains no words of inheritance, as it is to them, 
“their executors, administrators, and assigns,”—but their es- 
tate, if necessary for the performance of their trust, will be en- 
larged to a fee by implication. “ The Courts have held that 
trustees take that quantity of interest which the purposes of 
the trust require; and the question is not whether the maker 
of the instrument has used words of limitation, or expressions 
adequate to convey an estate of inheritance, but whether the 
exigencies of the trust require a fee, or can be satisfied by a 
less estate.” Per Lord Denman, Doe v. Edlin, 4 Adol. & 
Ellis, 582; (31 E. C. L. Rep. 146 ;) 4 Kent’s Com. 310, note, 
5th ed., and cases cited; 2 Jarman on Wills, 213, ed. 1845; 
Doe dem. Cadogan v. Ewart, 7 Ad. & Ellis, 636 ; (34 E. C. L. 
R. 202.) 

The rule in Shelly's case is applicable to devises of equitable 
estates. It is the same in trust estates as in legal estates, but 
it is when the trust is executed. There is a settled distinction 
between trusts executory, and trusts executed. In order to 
bring this devise within the settled law on this subject, and 
within the rule in Shelly’s case, the argument of the plaintiff's 
counsel was, that the trustees took but a chattel interest; that 
the trust became executed when Hoshell Shull arrived at the 
age of twenty-one years, and that he then became seized of a 
legal estate, which, by the operation of the rule so frequently 
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referred to, became an estate tail. I apprehend, however, 
that these trusts did not become executed, when Hoshell 
Shull became twenty-one years of age, and received the 
possession of the devised premises. On the death of Hoshell 
Shull, the trustees were to convey the premises to the heirs of 
the body of the testator’s grandson, (the said Hoshell Shull,) 
lawfully begotten, when they should severally attain the age 
of twenty-one years; or, if the said grandson should die before 
he attained the age of twenty-one years, or, (and) without 
issue, then they were charged with a further trust to convey 
to other objects of the testator’s bounty. 

A trust is said to be executory or directory when the ob- 
jects take not immediately under it, but by means of some 
further act to be done by the persons in whom the legal estate 
is vested ; as when a testator devises to trustees to convey 
land to certain uses, or directs money to be laid out in land to 
be settled to certain uses. When lands are devised to trustees 
to be conveyed to the objects of the testator’s bounty, the 
legal estate necessarily remains in the trustees, until they have 
conveyed it. It was laid down as a rule, by Sir William 
Grant, M. R., in Mott ». Buxton, 7 Ves. 201, that, whenever 
any act was to be done by a trustee, as to convey, it is a trust, 
and not a use excuted. See Fletcher on the estates of trustees, 
p- 44; 2 Story Eq. Jur. s. 983. The trust, in this instance, is 
undoubtedly executory, and did not become executed, in 
Hoshell Shull ; and it is such trust as will raise a fee by implica- 
tion in the trustees. The exigency of the trust can only be 
satisfied, by the trustees taking an absolute estate in fee simple. 
A trust to convey cannot be performed, unless the trustees 
have at least an equal estate in the land which they are to 
convey. Therefore, if they are to convey a fee, they must 
have a fee; and on a devise on a trust to convey, the trustees 
will take a fee, although the trust to convey or dispose of to 
another, did not express that the fee, or entire interest, should 
be disposed of, since that would be implied. Fletcher, 66, 67; 
and cases cited. The fee vested and remained in the trustees, 
and any estate which Hoshell Shull might have taken, inde- 
pendent of the executory trusts over, or by implication on ac- 











368 SHULL Ut. PILGRIM. 


count of the annual charge, must yield to the intention of the 
testator expressed in relation to the subsequent disposition of 
the estate. 

As the heirs of the body of Hoshell Shull were to take, not 
under the trust alone, as an executed trust, but something was 
left by the will to be done; as they must take under, and by 
virtue of a conveyance to be made to them by the trustees, the 
very statement, in its terms, must exclude the rule in Shelly’s 
case. They cannot take by a conveyance from the trustees, 
and by descent from their father, Hoshell Shull. The estate 
for life of Hoshell Shull cannot unite with the next estate limit- 
ed to his heirs, when such subsequent estate must depend upon, 
and be created by, a conveyance to be made to their heirs 
after the life estate of the said Hoshell Shull shall have termi- 
nated. It is true, that in a court of equity it is not considered 
material that such estates are to be settled by a conveyance 
afterwards to be made. But such conveyance must conform 
to the rights as declared in the will, which operates in such 
court as an equitable conveyance, until the legal conveyance 
can be made. (Sir William Grant, M. R., in Stanley v. Stanley, 
16 Ves. 507.) Still, such conveyance cannot, even ina court 
of equity, be supposed to have been made until the termination 
of the life estate, and the occurrence of the contingencies 
upon which the trust to make such conveyance is predicated. 
These considerations appear to me to be conclusive, that the 
devise, in this case, is an equitable estate for life to Hoshell 
Shull, with a remainder in fee to the heirs of his body, when 
they should severally attain the age of twenty-one years. 

I am also of opinion, that it sufficiently appears that the 
testator, by the words, “heirs of the body,” meant the chil- 
dren of the said Hoshell Shull. Relieved from the stringent 
operation of the rule in Shelly’s case, we may look for and 
fullow the intention of the testator in the use of these words. 
Although the same strict analogy of construction is applied to 
executed trusts, as to legal estates, yet such is not the case 
when the limitations are imperfect, and something has been 
left to be done by the trustee. Executory trusts are so con- 
strued as best to answer the intention of the person creating 
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them, without regard to the strict technical import of the terms. 
Watkins on Conv., by Preston, 150, Law Lib. If clearly as- 
certained, from anything in the will, that the testator did not 
mean to use the expressions which he has employed in a 
technical sense, courts of equity, in decreeing conveyance or 
settlement, will even depart from the words in order to ex- 
ecute his intention. 2 Story Eq. Jur. s. 984. It is not neces- 
sary to cite cases, but, uncontrolled by the rule so frequently 
referred to, and, under the obvious intention of the testator, 
the words “heirs of the body,” have been frequently held as 
synonymous with children,—Right v. Cuber, is an instance. In 
this case, I think it evident that the testator has used the words 
“heirs of the body,” not in the strict legal sense, but as a 
designation of persons in a sense similar to that expressed by 
the words, “ descendants,” “ children,” &c. 

Assuming such to be the law, on the authority of Right v. 
Cuber, above referred to, (5 B. & C., 866, S. C.; and of Doe v. 
Perryn, 3 T. R. 484, cited by Bayly J. in the same case,) the 
estate limited to the children of Hoshell Shull, to take effect 
upon his death, and as they should severally arrive to the age 
of twenty-one years, was an equitable contingent remainder in 
fee, which, on the birth of the first child became vested, sub- 
ject to open and let in those who were born afterwards. The 
remainder became vested upon the birth of the children of 
Hoshell Shull, because, as in Right v. Cuber, there was no 
other contingency but the birth of children, although those 
children, by the terms of the devise, were not to receive a con- 
veyance, and come into possession, until they should severally 
attain the age of twenty-one years. The words, “ when they 
shall severally attain the age of twenty one years,” only de- 
note the time when the remainder shall take effect in posses- 
sion, and referring to what must certainly happen, they make 
no contingency. Boraston’s Case, 3 Co. 19; Doe v. Lea, 3 
T. R., 41; Sir W. Grant, in Hanson v. Graham, 6 Ves. Jr. 246; 
4 Kent, 206; 1 Jarman on Wills, 233. That it was intended 
by the testator to vest, is evident from the devise over, which 
is only on the death of Hoshell Shull without lawful issue. 

The next question that arises is, as to the effect of the pro- 
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ceedings in the Orphans’ Court. Hoshell Shull died in the 
year 1826, leaving nine children, some of whom were minors 
at the time of his death, and at the time of the commencement 
and conclusion of the proceedings in the Orphans’ Court. 
Michael Hoshell Shull, his eldest son, had previously died in 
1825, leaving three children; one of them, the lessor of the 
plaintiff, born in 1818, one other, a daughter still living, and a 
third, who died an infant without issue. 

Had the Orphans’ Court jurisdiction to entertain the petition 
for partition, and to order a sale of the premises in question ? 
Some of the children and heirs of Hoshell Shull, being minors 
under the age of twenty-one years, were not entitled to call 
for a conveyance or to possession. The legal estate was in 
trustees, (the heirs at law of the surviving trustee named in the 
will,) subject to an executory trust, and, although these minors 
had a vested equitable estate, yet the time when they would be 
entitled to call for the performance of that trust, and to claim 
the possession had not arrived. 

By the 13th section of the Orphans’ Court act, (Rev. L. 780, 
Elm. Dig. 382,) the Orphans’ Court is empowered, on the ap- 
plication of any one or more of several devisees, one or more 
being minors, to order and direct a division of real estate 
agreeably to the true intent and meaning of the testator’s last 
will and testament, and to appoint commissioners for that 
purpose, whose report, approved and recorded in the records 
of the court, shall be conclusive to all parties concerned. By 
the 19th section Rev. L. 782, Elm. D. 384, if the commissioners 
shall be of opinion that the real estate is so circumstanced that 
a partition thereof cannot be made without great prejudice to 
the owners, they may proceed, and a sale will be decreed ac- 
cording to the provisions of an act therein referred to. The 
act referred to (although by an incorrect recital of its title) is 
that of 7th February, 1816, Rev. L. 597, Elm. Dig. 494, and pre- 
scribes the mode of making a sale under such circumstances. 
By the 4th section of this latter act, Rev. L. 598, Elm. Dig., 
495, it is enacted by way of proviso, “ that no sale or convey- 
ance of any tract or tracts of land or real estate made by vir- 
tue of this act shall impair or in any ways affect the rights 
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and interests of any person or persons therein, other than the 
persons being or claiming to be co-parceners, joint tenants, and 
tenants in common in the same.” 

As I take it, partition in the Orphans’ Court stands on the 
same footing, and is governed by the same principles, in rela- 
tion to the point now the subject of consideration, as partition 
by writ, or partition on application to three judges of the 
Pleas, by co-parceners, joint tenants, and tenants in common. 
A compulsory partition, and consequently a compulsory sale, 
can only be required, according to the principles settled by 
Chief Justice Ewing in the case of Clarissa Burroughs, 1 Green, 
284; when the persons between whom partition is sought to 
be made are seized of an estate in possession. An estate to 
be the subject of partition must be a subsisting estate, held in 
common or undivided by persons entitled, on the making of 
the partition, to the immediate possession in severalty. An 
estate in remainder, an estate to be possessed and enjoyed not 
in presenti but in futuro only, is not the proper subject of par- 
tition. When an estate is given to be afierwards divided be- 
tween persons equally as to quantity and to quality, it is an 
equality at the time the estate falls into possession, and not at 
any antecedent period.* In this case, the parties, (or some of 
them) were not entitled to immediate possession, but their 
estate was a mere equitable right or title, under an executory 
trust, and not the object of a writ of partition, however it might 
fall within the province of a court of equity. In case of mere 
equitable title, the jurisdiction is assumed by courts of equity 
from the indispensable necessity of its exercise, from the many 
instances in which otherwise parties could not have proper 
relief at law. (Pennington Ch. in Hartshorne v. Hartshorne, 1 
Gr. Ch. Rep., 355. See 1 Story Eq. Jur. s. 653, 658, and 
cases cited.) 

In the present case, the legal estate was in the trustees, but 
the minor children were not then entitled to call for a con- 
veyance, and for the possession. A sale of land will not bind 


* The rule seems to be the same in New York and Massachusetts, 4 Kent, 364, 
note; 19 Wend. 367; 13 Mass. 211. 
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those who could not be bound or prejudiced by a partition. 
However, therefore, Benjamin Tice and wife, claiming to be 
tenants in common in the premises, and having instituted the 
proceedings, may be concluded by those proceedings, I ap- 
prehend the other devisees are in no wise affected thereby. 
The proceedings on partition, and the sale consequent, as 
against them, I hold to be absolutely void. 

The conclusion to which I have arrived is, that Edwin 
Shull, the lessor of the plaintiff, as one of the children of 
Michael Hoshell Shull, the eldest son of Hoshell Shull, is en- 
titled to one-eighteenth part of the premises in controversy. 
The only question that remains, is, whether that is a right at 
law, or in equity merely. Whether the legal estate is now in 
the lessor, or whether it still remains in the heirs of the sur- 
viving trustee. 

I hold that a deed may be presumed. ‘The cases amount to 
this; that when there is a plain trust, and a time appointed 
when the legal fee ought to be conveyed, then, in support of 
the parties beneficially interested, a conveyance will be pre- 
sumed to have been made at the time when it ought to have 
been made. This presumption will be made at an interval 
much shorter than twenty years. Indeed, when the period can 
be ascertained, at which it was the duty of the trustees to con- 
vey to the party beneficially interested, upon the principle that 
it must be assumed they have done their duty, it seems _per- 
fectly immaterial whether the interval be long or short. When 
there is no specific time fixed for a conveyance, the possession 
having accompanied the right, it will at length, after a lapse of 
time, uncertain according to the decisions, be presumed, in 
order to prevent a good title from being defeated by matter of 
form. But if the time when the conveyance ought to be made 
be fixed and ascertained, I do not see why the presumption 
may not be made at any time subsequent to that period. The 
doctrine as to the presumption of deeds from trustees to their 
cestuis que trust, was gone over, and somewhat discussed by 
me in the late case of Doe v. Bordine, in the Supreme Court, 
and need not be repeated. In the present case, the time has 
long since passed, when a conveyance might have been 
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called for, and upon well-settled principles, I think it may now 
be presumed. 

Ihave not thought it necessary particularly to advert to 
the deed made by the executors of the surviving trustee. I 
hold it to be clearly void, and it can have no effect upon the 
cause. The lessor of the plaintiff, in the view taken by the 
Court, being entitled to one eighteenth part of the premises in 
the plaintiff's declaration mentioned, judgment will be entered 
for the plaintifi. 

Judgment for the plaintiff. 


JOSEPH FLEMING To tue vst or JOHN M. DE BOLLE v. THE 
INSURANCE CO. OF THE STATE OF PENNSYLVANIA. 
Court of Nisi Prius at Philadelphia, March Sessions, 1847. 
Held by Chief Justice GIBSON. 


A judgment of non-suit ordered to be entered on motion of the defendant, by the 
judge presiding at the trial of a cause in the District Court for the City and 
County of Philadelphia, under the seventh section of the Act of 11th March, 1836, 
is not a bar to a subsequent action brought against the same defendant by the 
same plaintiff for the same cause. 


This was an action of covenant, upon a policy of insurance 
dated the 15th day of December, 1827. 

The defendants filed several special pleas, one of which 
stated, in substance, that a former action of covenant upon the 
same policy, for the same cause, had been brought by the 
same plaintiff against the defendants in the District Court 
for the City and County of Philadelphia ; in which the defend- 
ants had pleaded non infregerunt, &c: that upon the trial of 
that action, after the plaintiff had produced his evidence, and 
closed his case, the judge presiding at the trial had, on motion 
of the defendants, directed a non-suit, with leave, &c. under 
the 7th section of the Act of March 11, 1836: and that the 
plaintiff had afterwards moved the Court in bance to set aside 
the said judgment of non-suit, which was refused. To this 
plea the plaintiff demurred, and the defendants joined in de- 
murrer. 
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The 7th section of the Act of March 11, 1836, Purdon, 7th 
Ed. p. 268, is as follows. “Whenever the defendant, upon 
the trial of a cause in the said Court, shall offer no evidence, 
it shall be lawful for the judge presiding at the trial, to order a 
judgment of non-suit to be entered, if, in his opinion, the plain- 
tiff shall have given no such evidence as in law is sufticient to 
maintain the action, with leave, nevertheless, to move the Court 
in banc to set aside such judgment of non-suit; and in case the 
said Court in banc shall refuse to set aside the non-suit, the 
plaintiff may remove the record by a writ of error, into the 
Supreme Court for revision and reversal, in like manner and 
with like effect as he might remove a judgment rendered 
against him upon a demurrer to evidence. 


Mr. C. Incersott, for plaintiti—A non-suit is not a bar to 
another action for the same cause. Co. Litt. 1894; Purdon 7th 
Ed., 268 ; 3 Wils. 149; Milchard ». Halsey, 6 Com. Dig. 277; 
Pleader x. 4; 7 Bouvier’s Bac. Abr. Pleas, ii. 619. 


Mr. L. A. Scorr, for defendants. This is not the ordinary 
non-suit, which is a mere default, 3 Bl. Com. 376, and cannot 
be forced upon a plaintiff, 2 Binn. 234, 248; 1 Serg. & Rawle, 
360; 2 Term. 265; 3 Ad. & Ellis, 166; and which he hasa 
right to suffer at any moment, 4 Watts, 308; 9 W. WS. 153. 
Here, after a full trial, the judgment of the Court was against 
the plaintiff; and it is to be presumed that another trial must 
result in the same way. ‘There is no allegation of accident or 
surprise. A writ of error will lie upon the judgment, which 
would be worse than useless if the plaintiff can recommence 
his action, after the judgment is aflirmed. 2 Watts, 108; 4 
Term. 436. The motion for a non-suit is a demurrer to the 
evidence, 3 W. & 8. 14; 9 W. & 8S. 187; Gould’s Pleading, 
chap. ix. s. 47, &c. ‘The plaintiff’s rights are pointed out by 
the act. The right to a jury trial is not touched by our con- 
struction, and the act saves time. 


Mr. C. Incersout, in reply. The question might have been 
different, had the plaintiff taken a writ of error. The question 
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is on the construction of a statute, and the argument from in- 
convenience cannot apply. The Act calls it “a judgment of 
non-suit,”—the right to a jury trial, would be infringed if the 
non-suit were held to be final. 


The following opinion was delivered by 


Girson, C. J. It certainly was held in the cases quoted, that 
a motion for a non-suit under this statute, is like a demurrer to 
evidence ; not, however, as regards the effect of the judgment 
consequent upon it, but as regards the inferences that may be 
made from the evidence. It is settled, that the court may in- 
fer any fact from it which a jury might infer, or which a 
demurrant would be compelled to admit. What next? 
Should the evidence still be insufficient to make out a case, the 
court is to give judgment, not for the defendant, as in the case 
of a demurrer, but of non-suit. Now, in the case of a non-suit, 
as the plaintiff is merely called, and his silence recorded, there 
is strictly no judgment at all; and though it is peremptory in 
attaint, appeals of felony, and in one or two other cases practi- 
cally unknown to our jurisprudence, it has been universally 
understood in Pennsylvania to be no bar to a subsequent suit for 
the same cause. Such is both the technical and the popular 
understanding of its consequences. It is, however, called a 
judgment in the statute under consideration, as it was called in 
the 14 G. 2, c. 2, which enables a judge at nisi prius to give 
judgment, “ as in case of non-suit,” when a plaintiff refuses to 
bring on his cause, sent down for trial under a proviso rule. 
Now had this judgment of non-suit, under the Act of Assembly, 
been intended to have the effect of a judgment on demurrer to 
evidence, why was not the Court ordered to give judgment di- 
rectly for the defendant, which would have been the more im- 
mediate and sensible course of attaining the end? Or why, 
since it was known that the defendant might attain it by a de- 
murrer to evidence, did the legislature interfere at all? Cer- 
tainly not to relieve him from the risk attendant on a demurrer, 
and at the same time give him the benefit of it ; for if the plain- 
tiff were driven to the necessity of staking his case on the 
Court’s view of the evidence, the defendant ought, on every 
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principle of reciprocity, to do the same. The object plainly was 
to save time by compelling a plaintiff who could show no case, 
to submit to a non-suit; without driving the defendant to the 
perilous step of such a demurrer. The power of barring the 
plaintiff's access to the jury, is an arbitrary, though a necessary 
one; and as it derogates in some measure from a constitutional 
right, it is not to be enlarged by construction. It is true that 
the defendant could have barred it to the same extent by a 
demurrer to evidence; but this is attended with so much risk, 
that resort is seldom had to it, and it can scarce be said to be 
a practical impediment to trial by jury. By reason of this, 
the parties often went to the jury with a flourish of trumpets, 
when there really was nothing to try; to remedy which, the 
legislature directed the judge to step in and turn the plaintiff 
out of court, not depriving him of his writ of error, or a right 
to go before another jury with a better case. It is said there 
may be reason for allowing such a right to a plaintiff who has 
been driven to a voluntary non-suit by accidental inability to 
bring forward the whole strength of his case, occasioned by 
accident and surprise, which does not exist in the case of one 
who has deliberately brought it forward and failed. But how 
does it appear that the latter is not equally prevented and 
taken by surprise, when he is tripped up the instant he has 
closed his evidence? The former may not only deliberately 
go before the jury with his case, but take the opinion of the 
judge on it, and a non-suit, even when the jury are ready to 
deliver their verdict. It may be said that this is not by statute, 
but by the course of the common law ; but it is not entirely so. 

The “ act further to regulate proceedings in courts of justice” 
allows him to suffer a non-suit at the latest moment; and yet 
no one has ever dreamt that it precludes a second action for 
the same cause. The privilege would be a barren one if it 
did; and this shows that the legislature has not viewed a non- 
suit as a judgment to that eflect. Why then should it be sup- 
posed that a different effect was intended to be given to an 
involuntary non-suit, which precludes every thing like de- 
liberation? It is a rule of construction, that statutes are to be 
interpreted as near as may be to the principles of the common 
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law ; and technical terms are to be understood in their technical 
sense, unless it clearly appear by the context that they were 
intended to be understood on a different one. “It is to be 
presumed that the legislature know how to use terms applica- 
ble to the subject matter,” Dwarris 707; and, in this instance 
it doubtless knew the technical consequences of the judgment 
it prescribed. The plea is therefore bad. 
Demurrer sustained, and judgment of respondeat ouster. 


REGINA v. GOMPERTZ, AND OTHERS. 
Court of Queen’s Bench, Sittings in Banc. 


(1.) Where an indictment contains several counts, each charging a distinct con- 
spiracy, to which defendants plead not guilty, and only one conspiracy is proved, 
the jury may find them guilty on each count, and if the evidence proves the allega- 
tions in each, the verdict ought to be entered accordingly. 

(2.) Third count charged a conspiracy to obtain from prosecutor certain bills of 
exchange accepted by him, and to cheat and defraud him of the proceeds, and 
stated that defendants knowing that prosecutor was desirous of borrowing a certain 
sum of money, pretended that W. P. had agreed to advance the same, and that if 
prosecutor would accept the bills, defendants would retain for him a certain sum of 
money, and discharge certain claims upon him. 

(3.) Eighth count charged, that defendants conspired, by divers false pretences 
and indirect means, to cheat and defraud prosecutor of his moneys. The evidence 
was, that the bills were ready written in the possession of defendants. 

(4.) Held, after verdict for the Crown, that the third count was supported, 
though the signature only of the prosecutor to the acceptance was sought to be ob- 
tained ; and that the eighth count was supported, though it also appeared from the 
evidence, that the prosecutor had no money. 

(5.) Held also, that the eighth count was sufficient, on motion in arrest of judg- 
ment. 


Indictment for conspiracy. The third count charged, that 
the prosecutor, being desirous to raise money on a certain se- 
curity, held by him, the defendants falsely pretended that one 
William Parker had agreed to lend the money, part of which 
was to go to one of the defendants, and the remainder to the 
prosecutor, and that Parker’s money was lying at his bankers: 
and it was agreed between the prosecutor and the defendants 
that the prosecutor should accept certain bills of exchange in 
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favour of Gompertz, one of the defendants, who was to receive 
the money from Parker, and to retain out of it the sum which 
the prosecutor wished to borrow. It was averred, that there 
was no such person in existence as the William Parker who 
was to advance the money. 

The eighth count charged the defendant, with conspiring to 
cheat and defraud the prosecutor by indirect means. There 
was no evidence that the prosecutor had any money of his 
own, except what he received upon accepting the bills; nor 
was there any evidence that the prosecutor had been called 
upon to pay the bills, or had lost any money. ‘The first two 
counts were abandoned, and Gompertz and Robert Witham 
were found guilty on each of the remaining six counts. The 
other defendants were acquitted. 

The defendants obtained a rule for a new trial, and in arrest 
of judgment. One of the grounds of the rule was, that a cer- 
tain unstamped agreement, had been improperly admitted in 
evidence. The argument and opinion on this point we omit, 
as not applicable to this country. 


Cocxsurn (Potpen was with him) showed cause.—First, as 
to arresting the judgment, the third and fourth counts are 
sufficient after verdict: the prosecutor was not bound to set 
out in them all the facts necessary to maintain the charge ; 
Anon., 1 Chit. 698; and at any rate the eighth count is good. 
R. v. Eccles, 1 Leach, C. C. 274, 4th ed., n. (a) to Cransmore 
v. Greenbank, Willes, 583, n. (a) to R. v. Turner, 13 East, 
231; R. v. Gill, 2 B. & A. 204; Reg. v. Kendrick, 5 Q. B. Rep. 
49; 7 Jur. 848. The objection, that the defendants have been 
found guilty of various conspiracies, is not supported by 
O’Connel v. Reg., 9 Jur. 25; 11 Cl. & Fin. 155; and it is too 
early to take it before judgment has been given. 


M. D. Hitt and Peacock, on behalf of the defendant Gom- 
pertz contra. There was no evidence to support the charge 
in the last six counts. The bills never were in the pos- 
session of the prosecutor, nor was he entitled to receive 
the proceeds of them. The evidence was, not that the defen- 
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dants conspired to obtain money from the prosecutor, but 
to induce the prosecutor, by false pretences, to put his name 
to accommodation acceptances, and leave him responsible 
upon them. Phipoe’s case, 2 East, P. C. 599; 2 Leach, C. 
C. 673; R. v. Hart, 6 C. & P. 106; R. v. Edwards, 521.) 
[Erte, J—You do not contend that every overt act must 
be proved.] The eighth count charges that they conspired 
to cheat the prosecutor of his money; whereas it appears by 
the evidence that they knew that he had none, and never ex- 
pected that he would have any. If the counts do not charge 
separate offences, they are bad for charging the same offence 
more than once. Campbell v. Reg., 15 Law Journ., N. S., M. 
C., 76; 10 Jur. 329. Unless the evidence warranted a finding 
of several conspiracies, there was a miscarriage at the trial. 
This is a record of six conspiracies. Suppose a statute was 
passed, enacting, that, for every conspiracy, a man should be 
imprisoned for one year, it would be important whether the de- 
fendants were convicted of a conspiracy to do several acts, or 
of several different conspiracies. Suppose the defendants in- 
dicted and tried upon each count separately, and on the trial 
upon the second count they pleaded “ formerly convicted,” if 
the evidence would not make out that plea, the evidence does 
not warrant a verdict of six separate conspiracies. The jury 
ought to find the defendants not guilty on all the counts but 
one, if, on a subsequent indictment, the evidence would justify 
a finding of “ formerly convicted,” otherwise they would be 
deprived of the benefit of a plea of a former conviction. Un- 
less the Court are satisfied that there was evidence of six con- 
spiracies, and that the jury intended to find the defendants 
guilty of six conspiracies, they will not allow the verdict to 
stand, although, if they passed sentence of imprisonment, they 
might so modify it that the term of imprisonment on all the 
counts should run out at the same time. [CoLeriper, J.—In 
Reg. v. O'Brian, Den. C. C. 9, an indictment for murder, be- 
fore Creswell, J., one count stated the means of death to have 
been a stick, another count stated the means to have been a 
stone ; and the finding of the jury left it uncertain whether the 
deceased was killed by blows from a stick or from a stone : the 
Judge held the indictment sufficient.] In that case the two 
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counts could not relate to two diflerent persons. [Erue, J.— 
It was decided in that case that the verdict was properly 
entered on both counts, because they both charged the same 
otience, the mode of death being substantially the same in both ; 
and judgment was given upon both.] This indictment charges 
a conspiracy to obtain acceptances of bills of exchange, and a 
conspiracy to obtain money. The doctrine is clear in civil 
eases. Taylor v. Cole, 3 T. R. 294; Ward v. Bell, 1 Cr. & M. 
848; 3 Tyr. 904; Holford v. Dunnett, 7 Mee. & W. 348. In 
Deere v. Ivey, 4Q. B. Rep. 379; 7 Jur. 419, which was an 
action on a contract, the damages were given on two counts 
collectively, and the Court directed a new trial, on the ground 
that the plaintiff could not recover upon two counts for the 
same subject matter. {WicuHrman, J.—Suppose a declaration 
in trespass containing two counts, and a verdict of guilty 
generally, and assessment of damages separately, there might 
be a remititur of damages as to one count.] The plaintiff 
would have no right to a verdict on the other count. The 
judge is not bound to take notes at the trial; and there might 
be no means of ascertaining which count was supported by the 
evidence. [He cited Lord Chancellor Cottenham, in the case 
of O’Connel v. Reg., 9 Jur. 25, 61.] In arrest of judgment, 
the third count does not directly allege that the bills were the 
property of the prosecutor. ‘There is no indictable offence, 
without showing that the bills were his property. Phipoe’s 
case, 2 East, P. C. 599; 2 Leach, C. C. 673; Reg. v. Peck, 9 
Adol. & Ell. 686; Reg. v. Parker, 3 Q. B. Rep. 292; 2G. & 
D. 709. Further, the count does not state that the bills were 
of any value. The fourth and seventh counts are open to the 
same objection: the bills might have been the property of 
Gompertz, and the prosecutor might have accepted them, and 
afterwards refused to give them back. The fifth count con- 
tains a charge of cheating and defrauding, which is too general. 
Reg. v. Parker, 3 Q. B. Rep. 292; 2G. & D. 709; Reg. v. 
Biers, 1 Adol. & Ell. 327. It is also bad, for not designating 
the moneys with respect to which it charges a fraud; and the 
sixth count is also open to the same objection. The eighth 
count is too general. R. v. Biers, 1 Adol. & Ell. 327; King 
v. Reg., 9 Jur. 833. 
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Watson and Cowtine were heard in support of the rule, on 
behalf of Robert Witham. Cur. adv. vult. 


Lord Denman, C. J., now delivered the judgment of the 
Court.—First, we think that there is no ground for arresting 
the judgment in this case; one count at least is good, on the 
authority of R. v. Gill, 2 B. & A. 204, never overruled, but 
founded on excellent reason, and always recognised, though 
not without regret, because that form of indictment may give 
too little information to the accused. A fair observation was 
made upon the manner in which that precedent was treated in 
R. v. Biers, 1 Adol. & Ell. 327; but, even from the expressions 
there used, and much more from what has been said in later 
cases, it appears plainly that the Court has never doubted the 
correctness of the decision in R. v. Gill. 

Secondly, it is also said, that the verdict was given on all 
the several counts, and that this is ground for a new trial. 
This novel objection was deduced from O’Connell v. Reg., 9 
Jur. 25; 11 Cl. & Fin. 155, which, however, furnished no 
ground for it. There the judgment was held erroneous be- 
cause it proceeded on several counts, some of which were not 
good, and the party was held to have been punished for that 
for which there existed no right to punish him. Here those 
convicted have received no sentence, and it must not be pre- 
sumed that they ever will receive any in respect of any ob- 
jectionable count. The distinct findings of the jury furnish the 
means of avoiding the objection which prevailed in O’Connell’s 
case, if the indictment afforded any ground for raising it. The 
defendants having taken issue on every count, the clear duty 
of the Court was to see if the evidence proved every count. 

To the objection that the jury have found them all proved, 
that each charges a distinct conspiracy, that it must be taken 
therefore, that as many distinct conspiracies are found as there 
are counts, but, that in fact, only one was proved, the answer 
is, that the evidence accorded with, and proved the allegations 
ineach. The verdict was found thereupon, and with this find- 
ing we are satisfied. 

Thirdly, the verdict was impeached, however, as unsuppor- 
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ted by the evidence, because the charge was of a conspiracy 
to obtain acceptances of and from the prosecutor, whereas he 
proved that the acceptances were ready written and in 
possession of the defendants, or some of them, and nothing was 
sought to be obtained but his signature. We think this sub- 
stantially the same thing ; it was only by the signature of the 
witness that the bills became complete, and his acceptance, 
when given, being without any consideration, was at the in- 
stant his, and in his possession. It was also urged, that the 
entire transaction, as proved by the evidence, was at variance 
with the indictment, as all parties well know that the prosecu- 
tor had no money, ner could be defrauded of any, and that the 
real fraud was on the prosecutor’s part, to the prejudice of 
some expected lender of the sums mentioned in the bills, in re- 
turn for acceptances of no value. ‘There may be some ground 
for this imputation upon the prosecutor, but it will not disprove 
the fraud practised upon him, by inducing him to accept bills 
without a corresponding advance of cash, though there was 
little appearance of solvency in the prosecutor; those who 
fraudulently induced him to incur the liability must have spec- 
ulated on some pecuniary advantage from it, and though the 
money could, in such case, only have come from his respect- 
able friends, as he had no funds of his own, the money intend- 
ed to be so procured, might well be described for this purpose 
as his money. 

Fifthly, we think, however, on comparing the affidavits of 
Messrs. Witham, father, and son, with the answer to them, 
sworn by the prosecutor, that there is sufficient ground for di- 
recting a new trial. 

[ should add, that we think that there is no ground to dis- 
turb the verdict so far as it effects the defendant Gompertz ; 
but where two or more persons have been convicted of a con- 
spiracy, it is not possible to grant a new trial as to one con- 
spirator and not as to the others. Though, where some have 
been acquitted, and others convicted, there is no difficulty in 
granting it as to those convicted, as was done in R. v. Mawbey, 
6 T. R. 619.—Rule absolute for new trial. 














SUPREME ‘COURT OF PENNSYLVANIA. 383 


MICHAEL DAILEY AND OTHERS v. THE EXECUTORS OF PAUL 
BECK, DECEASED. 


Supreme Court of Pennsylvania at Nisi Prius, before Chief 
Justice Gipson. 


This was an action of covenant arising under the following 
circumstances. 

On the first of November, 1796, Paul Beck and wife convey- 
ed to Taylor & Black, a certain lot described in the deed as 
“ bounded on the south by Beck Street to be laid open fifty feet 
wide from Sixth street to Seventh street,” reserving ground rent. 
The plaintiffs deduced their title regularly from Taylor & 
Black, and contended that the words in the deed amounted to 
a covenant on the part of Mr. Beck to open Beck street, fifty 
feet wide between Sixth and Seventh streets. 

The defendants pleaded non est factum, non infregit, §c. 

They also pleaded specially, that the breach of the cove- 
nant, if any, occurred before the seisin of the plaintiif; that the 
ground through which Beck street was to have been opened, 
had been permanently converted to other uses than those of a 
street. 

They also pleaded a release for each of the parties succes- 
sively seized of the premises, and the statute of limitations. 

The case was argued on a demurrer to these pleas. 


Mr. Hare, in support of the demurrer, cited 9 B. & C. 503; 
17 Wendell, 186; Dyer, 337; 1 Maule & 8. 355; 4 Maule & 
S. 53; 5 Taunton, 418 ; Smith’s leading cases, 82; Peck, 106; 
and Paige, 359. 

Mr. E. Lewis and Mr. F. W. Hussetr, contra :—7 Bing. 
682; 3 B. & C. 332; 3 Camp. 514; 16 Wendell, 531; 2 Whart. 
123; Cromp. & Meeson, 644; 11 Mass. 306; 16 Mass. 161 ; 
16 Wend. 16. 
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At March Term, 1847, Ginson, C. J., delivered the following 
opinion :-— 


The bent of my mind is, that the words relied on, create a 
covenant, though I have no little doubt on the subject. They 
appear to have been intended for more than description; for it 
seems to have been a substantial part of the contract, that the 
street should be opened to give access to the lot, without which 
it would have been of little value. It is described as bounded on 
the south “ by Beck street to be laid open fifty feet wide from 
Sixth to Seventh street.” And the specification of the width 
seems to be matter of stipulation rather than of description. I 
am of opinion too, that this covenant while it remained unbro- 
ken ran with the land, though it related not to any thing to be 
done on the lot. But it is admitted by the pleadings, that it 
was broken in the time of the original grantors, and long be- 
fore the plaintiffs purchased the property, and as there could, 
from the very nature of the covenant, be but one breach of it, 
there could be but one satisfaction. If there could be more, 
every succeeding day would give a new cause of action, and 
subject the grantor to interminable litigation. It results, that the 
whole injury was to be compensated in one action; and con- 
sequently that it could be maintained only by him who was 
owner at the time of the breach. 

Demurrer to the fifth plea sustained, but the demurrers to 
the other pleas overruled ; and judgment for the defendant. 


LAMOND v. DAVALL. 
Court of Queen’s Bench, February 1, 1847. 


Indebitatus Assumpsit for Shares bargained and sold. Plea, non assumpsit. 
The shares were knocked down to defendant at an auction by plaintiff: it was a 
condition of sale that the shares might be resold if the purchase-money was not 
paid on the following day, the bidder so making default being answerable for the 
loss on re-sale. On default, plaintiff resold the shares at a loss :—Held, that the 
sale was not absolute, and that this defence was admissible under the plea of non 
assumpsit. 


Indebitatus assumpsit for shares bargained and sold. Plea, 
non assumpsit. On the trial before Erle J., at the Middlesex 
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sittings in this term, it appeared, that, on the 7th August last, 
certain shares, the property of the plaintiff, were put up to sale 
in three lots, at a public auction, which was carried on by 
nodding ; and that the shares in question were knocked down 
to the defendant. The second condition of sale was, that the 
purchasers were to give in their names and the names of their 
places of abode, and pay the purchase money on the following 
day ; and the last condition of sale was, that, if the purchaser 
should neglect or fail to comply with all the other conditions 
of sale, the shares should be forfeited and the lot resold, and 
the purchaser should be responsible for the deficiency. The 
defendant having made default in payment of the purchase- 
money, the shares were resold in a falling market, after notice 
to the defendant. It was objected for the defendant, that this 
action would not lie: the learned judge was of that opinion, 
and directed a nonsuit, leave being reserved to the plaintiff to 
move to enter a verdict for 79/., or such other sum as the 
Court should think right. On January 21, 

Octe moved accordingly.—First, when the hammer was 
down the property in the shares passed to the purchaser; and 
therefore, the action of indebitatus assumpsit for goods bar- 
gained and sold lies. Lord Ellenborough in Mertens v. Ad- 
cock, 4 Esp. 251; though, in Hagedorn, v. Laing, 6 Taunt. 
162, there is a semble contra. [Parreson, J.—The plaintiff, 
by the resale, had put it out of his power to return the shares 
at the price bargained for.] In Mertens v. Adcock, no ob- 
jection was made on the count for goods bargained and sold, 
that the plaintiff had not the goods to deliver. Suppose the 
goods had been destroyed by fire, the loss would have fallen 
upon the purchaser. [Parreson, J.—There was a case before 
Lord Kenyon, in which he held, that this action would not lie. 
In Acebal v. Levy, 10 Bing. 376, the point was raised, but not 
determined.] Secondly, the plea of non assumpsit, under the 
new rules, does not raise the point. If the plea had admitted 
the contract, and alleged that it was rescinded, the point might 
have been raised on demurrer. [Erxe, J.—Then, if the goods 
were knocked down for 79/., and upon default in payment they 
were resold for 100/., the vendor might still bring an action 
for 797. Cur. adv. vult. 
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Lord Denman, C. J., now delivered the judgment of the 
Court.—This was an action for 792, for goods bargained and 
sold; and it appeared that the goods had been knocked down 
to the defendant at an auction by the plaintiff. That it was a 
condition of the sale, that the goods might be resold unless the 
purchase-money was paid on the following day, the bidder so 
making default being answerable for the loss on resale. That 
the plaintiff had exercised this right, and had received 6342. 
from a resale. The defendant contended for a nonsuit, because 
the power of resale was in effect, a conditon for making void 
the sale ; the evidence was, therefore, a conditional sale, which 
had been made void ; whereas the declaration was on an ab- 
solute sale still subsisting. ‘The learned judge directed a non- 
suit, giving leave to move to enter a verdict for the plaintiff. 

Mr. Ogle moved accordingly, and contended that the original 
sale was absolute, and that the resale by the plaintiff was as 
agent for the defendant; and he cited Mertens v. Adcock, 4 
Esp. 251, where a vendor had recovered for goods bargained 
and sold after a resale. He also contended, that, under the 
plea of non assumpsit, the defence was not admissible. But 
we are of opinion, that the nonsuit was right. It appears to 
us, that a power of resale implies a power of annulling the 
first sale, and that, therefore, the first sale is on a condition, 
and not absolute. There might be inconvenience to the vendor 
if the resale was held to be by him as agent for the defaulter, 
and there is injustice to the purchaser in holding him liable 
for the full price of the goods sold, though he cannot have the 
goods, and though the vendor may have received the full price 
from another purchaser. This inconvenience and _ injustice 
would be avoided by holding that the sale is conditioned to be 
void in case of default, and that the defaulter, in case of resale 
is liable for the difference and expenses. The ruling at Nisi Prius 
in Mertens v. Adcock is contrary to the opinion of Gibbs, C. J., 
expressed in Hagedorn v. Laing, 6 Taunt. 162; and in Mac- 
lean v. Dunn, 4 Bing. 722, the action for damages for the loss 
on resale is spoken of as the proper course where the power 
of resale is exercised, without an express stipulation for it.— 
Rule refused. 
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THE ELECTRIC TELEGRAPH COMPANY v. NOTT AND OTHERS. 
Court of Chancery of England, Feb. 10, 1847. 


The principles upon which the Court acts in granting or refusing an injunction 
where the legal right of the plaintuf as against the defendant is open to doubt. 


The plaintiffs were a company formed under an aet of 
Parliament 9 & 10 Vict. c. xliv. passed 18th June, 1846, en- 
titled “ An act for forming and regulating The Electric Tele- 
graph Company, and to enable the said Company to work 
certain Letters-patent.” This company possessed themselves 
of various patents which had been taken out by Messrs. Cooke 
& Wheatstone, between the years 1837 and 1846, for the pur- 
pose of establishing and perfecting a system of telegraphic 
communication by means of electricity. In the month of 
January, 1846, the defendant Nott (who was subsequently 
joined by other parties) obtained a patent for a like purpose. 
The plaintiffs alleged, that their rights were thereby infringed ; 
and on 13th November, 1846, filed a bill for an injunction. On 
moving, however, before the Vice-Chancellor of England for 
the injunction on 13th January, 1847, his Honor ordered the 
motion to stand over, with liberty for the plaintiffs to bring 
such action or actions against the defendants as they might be 
advised. The plaintiffs now moved, by way of appeal before 
the Lord Chancellor, that the order made by the Vice-Chan- 
cellor might be discharged or varied; and that the defendants 
might be restrained from directly or indirectly making, using, 
exercising, putting in practice, or vending the inventions and 
improvements respectively mentioned in the patents in the bill 
mentioned, bearing date 12th June, 1837, 21st January, 1840, 
and 8th September, 1842, or any of them, or any part thereof ; 
and from in anywise counterfeiting, imitating, or resembling 
the same, or any of them, or any part thereof. Both parties 
supported their case by voluminous affidavits, made by scien- 
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tific men of the highest reputation, and the statements were 
very conflicting on those portions of the case which bore upon 
the point of the alleged piracy of the plaintiffs’ invention by 
the defendants. 


Beruett, Teep, and Hearurietp, for the plaintiffs, urged 
that the infringement by the defendants was so evident that 
there was no reason for sending the case to a court of law. 
They suggested, that the Vice-Chancellor, in refusing the in- 
junction, had acted on a misapprehension of the judgment of 
the Lord Chancellor in Spottiswoode v. Clarke, 2 Phil. 154; 
10 Jur. 1043. 


Srvuart and T. Wessrer, for the defendants, contended that 
there was no infringement. 

BerueE t, in reply. 

The following cases were referred to in the course of the 
argument ;—Boulton v. Watt, 2 H. Bl. 489; Duvergier v. 
Fellows, 5 Bing. 248 ; Muntz v. Grenfell, 7 Jur. 121; 8 Jur. 206. 


Lorp Cuancettor.—This is a case involving matter of great 
public importance; the points which it presents are of an in- 
teresting nature, and great diligence has been shown in the 
discussion; but when the facts are applied to the established 
rules of this court, there is no difficulty in coming to a conclu- 
sion as to what course it is my duty to take. I have often 
had occasion to express my opinion as to what the Court 
ought to do, when applied to for the purpose of protecting a 
legal right. I have said, and in so saying have not departed 
from the principle adopted by my predecessors, that, when 
this Court is applied to, if there be doubt, it becomes the Court 
to be very cautious in the exercise of its equitable jurisdiction ; 
and this for two reasons, first, because, if the legal title fails, 
the Court has interfered without cause; and secondly, and this 
is the principal reason, because there is no comparison be- 
tween the error in refusing and that in granting an injunction, 
for, if granted, it does more injury to the defendant than not 
granting it can possibly cause to the plaintiff; and therefore I 
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have said that the Court ought to be cautious where there is 
any doubt as to the legal right. For the purpose of argument, 
it has been said that I have carried this principle further than 
my predecessors. I can only say, that, looking back at what 
has been done in former times, I find that it was carried by 
Lord Eldon further than I have ever had occasion to carry it. 
In Hill v. Thompson, 3 Mer. 622, I find Lord Eldon saying, 
“ Where the patent is but of yesterday, and, upon an application 
being made for an injunction, it is endeavoured to be shown 
in opposition to it, that there is no good specification or other- 
wise that the patent ought not to have been granted, the Court 
will not, from its own notions respecting the matter in dispute, 
act upon the presumed validity or invalidity of the patent, 
without the right having been ascertained by a previous trial ; 
but will send the patentee to law, and oblige him to establish 
the validity of his patent in a court of law, before it will grant 
him the benefit of an injunction.” I have not had occasion to 
go so far as this. The principle in question, as applied to 
cases of patent right, is open to an exception, laid down by 
Lord Eldon, and on which I have acted, that, when the patent 
has been used and enjoyed for a long time without interruption, 
the course of time becomes prima facie evidence against all 
the world, and is strongly in favour of the validity of the legal 
right. In Hill v. Thompson, and other cases, this has been 
held as giving strength to the patent, and as affording a ground 
for protecting the rights of the patentee. J have adopted this 
exception where the question has not been as to the validity of 
the patent, but where other circumstances may have rendered 
it doubtful whether the plaintiff was right. In the present case, 
then, without entering into the question whether the plaintiff 
has a right to what he claims, for I will assume this to be so, 
he stands in the situation of any person having a right, as in 
the case of a copyright. There, if the party is the original 
composer, there is no question of his right, but the point is, 
whether the other party has violated it. The plaintiff here 
stands in the same situation as the owner of a copyright, and 
the question is, whether, according to the rule laid down by 
Lord Eldon, and on which I have acted, the Court may 
VOL. v1.—50 
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assume this right as against the defendant. It would be rash 
in me if I were to give any opinion coming to a conclusion 
contrary to what is sworn to by the most eminent scientific 
persons in this country. If, in a question so open to doubt as 
this is, | should interfere with the defendant, I should be set- 
ting up my own judgment in opposition to those, who, being 
practically acquainted with matters of this description, have 
deposed, that, according to all rules and principle, the subject- 
matter of the defendant’s patent may be perfectly new, and 
unconnected with anything claimed by the plaintiffs. I may 
not be satisfied that these gentlemen are right, or that the 
plaintifis are wrong, but I am satisfied that the case is not one 
so free from doubt as to justify me in interfering. I am desi- 
rous of not expressing any opinion on what effect the evidence 
may have made on my own mind, for, as the matter is to be 
tried, the question should be untouched by any expression of 
opinion by me. I therefore abstain from saying anything as 
to the inclination of my own mind, which, indeed, I might not 
find it easy to state. The case falls within the rule, in acting 
upon which, I have thought it the duty of this Court not to in- 
terfere. The Vice-Chancellor is right, and the plaintiff must 
establish his right at law before coming here to ask the inter- 
ference of this Court. 


THE WILLIAMS. 
Court of Admiralty of England, Jan. 13, 1847. 


Rule of Court as to costs, where, in a case of salvage, a tender is made and re- 
fused, but pronounced for by the Court. 


This was a claim for salvage by the owners, masters, and 
crews of two yawls, for services rendered to The Williams on 
the 9th October. The value of the property was 3800/7, and 
a tender of 1007. was made and refused. Dr. Lushington, at 
the conclusion of his judgment, said, “ I am utterly at a loss to 
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discover that there was the slightest danger to any one of the 
salvors; that there was any great labour, any extraordinary 
skill; and with respect to the time occupied, it did not exceed 
two hours and a half. J therefore pronounce for the tender.” 

Costs were then asked on behalf of the owners of The 
Williams. 


Dr. Lusnineton.—With respect to the costs, I have con- 
siderable difficulty. The ordinary rule of the Court is, that, 
when a tender is made and rejected, and then pronounced for, 
the sentence shall be followed with a condemnation in costs. 
However, there has been a great change within the last few 
years in the practice of other courts on the subject of costs. I 
allude more particularly to the opinions of Lord Cottenham 
and the Master of the Rolls, who have said that costs are 
given, not with a view to punishment, but as a matter of jus- 
tice to the other party; and I have considered how far these 
cases can be applied to salvage. I confess I have great 
difficulty in applying them with rigidity, and for this reason, 
that there is in salvage something so loose, indefinite, and in- 
capable of being determined by the best constituted minds, 
when looking only at their own case, that I am not inclined to 
press the doctrine to its full extent. Where there has been an 
offer so considerable, that upon the face of the proceedings it 
ought to have been accepted, I must administer justice in the 
manner I have referred to. While, however, in the present 
case, I think the tender ought to have been accepted, yet, 
looking at the value of the property, and other circumstances, 
I am unwilling to deprive the parties of their reward, and! do 
not think it would be an advantage to the public that I should 
do so, because there is an ingredient in these cases beyond 
justice between man and man, the inducement to employ every 
effort for the preservation of property and the advancement of 
the general interests of the maritime community. The parties, 
must, therefore, each pay their own costs. 
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Index to American Reports. 


In compliance with a promise made by us in the April number of this Journal, 
we annex a list of the American Reports, brought down to the year 1846. 


adopted, none has been attempted. 


REPORTS. COMMENCED. 
Supreme Court of the United States. 
Dallas, - - - - - 1781 
Cranch, - - - - - - 1801 
Wheaton, - - - - - 1816 
Peters, - - - - - - 1827 
Howard, - - - - - 1843 
First Circuit. 
Bee’s Admiralty Decisions, - - - 1809 
Gallison’s, - - - - - 1812 
Mason’s, - - - - : 1816 
Ware's, : - : - - - 1822 
Sumner’s, - - - - - 1829 
Story’s, - - - - 1839 


Cases in Yeates & Hall’s L. Jour., ona Journal of Jurisprudence. 


Second Circutt. 


Paine’s, - - - - - 1808 
Van Ness’s, - - - - - 1814 
Third Circuit. 
Hopkinson’s Admiralty Decisions, - - 1779 
Bee’s Admiralty Reports, - - - 1779 
Wallace’s Decisions, - - - - 1801 
Peters’s Admiralty Decisions, - - - 1792 
Peters’s Circuit Court Reports, - - 1803 
Washington’s C. C. me, - - - 1803 
Baldwin, - - - - 1828 
Gilpin, - - - - - - 1828 
Fifth Circuit. 
Brockenbrough, - - - 1802 


Cases in Haywood’s Reports, od Martin’s Reports. 
Sixth Circuit. 
Bee’s Admiralty Reports, - - ° 1792 
Seventh Circutt. 
M‘Lean’s 1829 


Cases in Hayw 00d 8 Reports, ond Overton's Reports, (Tennessee. ) 


STATE COURTS.—Maine. 
Greenleaf’s - - - - - 1820 
Fairfield, - - : - ° - 1833 
Maine, - - - - - 1834 





ENDED. 


1806. 
1815. 
1827. 
1842. 


1810. 
1815. 
1830. 
1839. 
1839. 
1844. 


1826. 
1814. 


1785. 
1785. 
1801. 
1806. 
1818. 
1827. 
1833. 
1836. 


1835. 


1808. 


1842. 


1833. 
1834. 





As we 
have been able to find no standard of abbreviations which has been generally 
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REPORTS. COMMENCED, ENDED. 
New Hampshire. 
New Hampshire, - . ~ - 1816 
Vermont. 
Tyler’s, - - - - - 1800 - 1803. 
Brayton’s Vermont, - - - - 1815 - 1820. 
Chipman, - - - - - 1789 - 1824. 
Aiken, . ‘ . . mn - 1825 - 1828. 
Vermont, - - - - - 1826 - 1843, 
Massachusetts. 
Massachusetts, (Williams & Tyng,) = - - 1804 - 1822. 
Pickering, - - - - - 1822 - 1837. 
Metcalf, - . - = - 1840 
Pamphlet cases and cases in American Jurist. 
Connecticut. 
Kirby, - - - - - 1786 - 1788. 
Root, - - - - - - 1789 - 1797. 
Day, « > - - ° - 1802 - 1813. 
Connecticut, - - - - - 1814 


Coleman’s Cases of Practice,  - - - 1791 - 1805. 
Johnson’s Cases, - - - - - 1799 - 1803. 
Caines’ Cases in Error, - - - 1801 - 1805. 
New York Term, (Caines.) - - - 1803 - 1805. 
Anthon's N. P., - - - - 1807 - 1818. 
Johnston’s, - ‘ . ‘ - 1806 : 1823. 
Cowen’s, - - - - - 182% - 1828. 
Hall's, —- - - - - - 1828 - 1829. 
Wendell’s, - - - - - 1828 - 1841. 
Hill’s, . - - - . - 1841 - 1844, ° 
Denio, - - - - - 1845 
New York, (Chancery.) 
Johnson’s Chancery, - - - - 1814 . 1823. 
Hopkins, - - : - - 182 - 1826. 
Paige, - ~ - - - 1828 - 1844, 
Howard’s, ° - - - - Fea ~ 1842. 
Hoffman, - - - - - 1839 - 1840. 
Clarke, - - - - - - 1839 - 1841. 
Sandford, - - - - ° 1843 - 1845. 
Howard's Practice Reports. - - - 1844 - 1845. 
Pennsylvania. 

Dallas, - - - ° - 1754 - 1806. 
Yeates, - - ° - - - 1791 - 1808. 
Addison, . ‘ ‘ : 1791 - 1799. 
Binney, - - . ° - - 1799 - 1814. 
Browne, - - ° ° « 1806 - 1814, 
Ashmead, - . ° ° - 1810 - 1841. 
Sergeant & Rawle, - - - . 1814 - 1828. 
Rawle, - - . “ « 1828 - 1835. 
Pennsylvania, - - - - 1829 - 1832. 
Watts, - - - - - - 1832 - 1840. 
Miles, - ° - ° ° 1835 - 1840. 
Wharton, - - - - . 1835 - 1841. 


Watts & Sergeant, - . - - 1841 - 1844, 
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REPORTS. COMMENCED. ENDED. 
Pennsylvania, (Barr.,) - - - 1845 
Cases in Hall’s L. Journal, and Journal of Jurisprudence. 


New Jersey. 











Coxe, - - - - - 1790 - 1793. 
Pennington, - - - - - 1806 - 1813. 
Southard, - : « . = 1818 a 1820. 
Halstead, - - - - - 1821 - 1831. 
Saxton, (Chancery,) - - - - 1830 - 1832. 
Green, - - - - - - 1831 - 1836. 
Green (Chancery,) - - - - 1838 - 1841. } 
Harrison, - - - - - 1837 - 1842. 

Delaware. 
Harrington, - - - - - 1832 

Maryland. 
Harris & McHenry, - - - - 1659 - 1797. 
Harris & Johnson, - : ° - 1800 - 1826. 
Bland, (Chancery,) - - - ° 1824 - 1832. 
Harris & Gill, - - - - - 1826 - 1828. } 
Gill & Johnson, - - - - 1829 - 1841. 
Gill, - - - . - - 1843 

Virginia. 

" . 1730 - 1740. 
th ; , . . 1768 - 1772. 
Tirginia Cases, or 2 
Brockenbrough & Holmes’ cue - 7 1788 1614 
Wythe (Chancery,) - - - - 1790 - 1794. 
Washington, - - - - 1790 - 1796. 
Call's - - ° - - 1797 - 1803. 
Henning & Munford, - - - 1806 - 1809. 
Munford, - - - - - 1809 - 1820. 
Gilmer’s Virginia Cases, - - - 1820 - 1821. 
Randolph, - - - - - 1822 - 1828. 
Leigh, - - - - - 1829 - 1841. 
Robinson’s Virginia, - - a - 1842 - 1843. 
Grattan, - - . ‘ 1844 
North Carolina. 
Haywood’s Law and Equity, - 1789 - 1798. 
Martin & 2d Haywood - & E., Battles) N. Carolina 1789 - 1806. 
Taylor, - - 1799 - 1818. 
Cameron & Norwood, - - - - 1800 - 1804. 
Carolina Law mopeiny, Miscellaneous Cases, 1792 - 1815. 
Murphey, - - - - 1804 - 1819. 
N. C. Term. Report, ° - - - 1816 - 1818. 
Hawks, - ‘s * - - 1820 - 1826. 
Devereux, - “ ° ° . 1826 - 1833. 
Devereux’s (Equity,) - - - - 1826 - 1830. 
Devereux & Battle, ~ - - - 1834 - 1839. 
Devereux & Battle, (Equity,) - - - 1834 - 1839. 
Iredell, ° - - 1840 
Iredell, (Equity ) - - - - - 1840 
South Carolina. 

Bay, - - - - - - 1783 - 1804. 


Brevard, - - - . . - 1793 ° 1816. 
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REPORTS. 

Constitutional, - - 
Nott & McCord, - 
State (Harper’s) in tie - 
McCord, - - 
Bailey, - - - 
Hill, - - - 
Riley’s Law Cases, . - 
Dudley’s Law and Equity, 

Rice, - - 
Cheves’s Law nl Equity, 
McMullan, - - 
Spear, - - - 
Richardson, - - - 
Dessaussure, - - 
State, (Harper’s) Equity, - 
McCord’s Chancery, - 
Bailey’s Equity, - - 
Hill’s Chancery, - - 
Riley’s Chancery, - - 
Rice’s Equity, - - 
M‘Millan’s Equity, - - 
Spears’ Equity, - - 
Richardson’s Equity, - : 
Charlton, - - - 
Dudley, - - - 
Alabama, - - - 
Stewart, - - - 
Porter, - - - 
Alabama, - - 
Walker’s, - - - 
Howard’s, . - 
Freeman’s (Chancery,) - 
Smedes & Marshall, - 


Smedes & Marshall (Chancery, ) 


Louisiana, - - - 
Robinson, - - 
Blackford, - - - 
Breese, . é 
Scammon, - - 
Ohio Supreme Court, - 
Ohio, - - - 
Hughes, - - - 


Littell’s Selected Cases, — - 


Georgia. 


Alabama. 


Louisiana. 


Indiana. 


Illinois. 


Ohio. 


Kentucky. 


COMMENCED. 


1812 
- 1817 
1823 
- 1821 
1828 
- 1833 
1836 
- 1837 
1838 
- 1839 
1840 
- 1842 
1844 
- 1784 
1824 
- 182 
1830 
- 1833 
1836 
- 1838 
1840 
- 1842 
1844 
1805 
- 1831 
1820 
- 1827 
1834 
- 1840 
1818 
- 1834 
1839 
- 1843 
1843 
1830 
- 1841 
1817 
1819 
- 1832 
1831 
- 1823 
1785 
- 1795 


ENDED. 


1818, 
1820. 
1824, 
1828, 
1831, 
1837. 
1837. 
1838. 
1839. 
1840. 
1842. 
1844, 


1816. 
1825. 
1827. 
1836, 
1837. 
1837. 
1839. 
1842, 
1844, 


1837. 
1832. 


1826. 
1834, 
1839. 


1832, 
1843. 
1843, 
1844, 


1841. 


1841. 


1830. 
1843, 


1834. 


1801. 
1821. 
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REPORTS. COMMENCED. ENDED. 
Kentucky Decisions, ° ° ° ° 1801 - 1805. 
Hardin, - - - - - - 1805 - 1808. 
Bibb, - - - - - 1808 - 1817. 
Marshall, - - - - - 1817 - 1821. 
Littell, - - - - - 1822 - 1824, 
Monroe, - - - - - - 1824 - 1828. 
J. J. Marshall, - ‘ - ° 1829 - 1831. 
Dana’s Kentucky, - - - - 1833 - 1804. 
R. Munroe, - - - - - 1840 

Tennessee. 
Tennessee, (or Overton’s, ) - - - 1794 - 1812. 
Cook, - - - - - - 18il - 1814, 
Haywood, - ‘i ° - - 1813 - 1818. 
Yerger’s - - ° ° - - 1820 - 1825. 
Peck, - - - - - 1822 - 1824. 
Martin & Yerger - - - - 1827 - 1837. 
Humphreys, - - - - - 1839 - 

Missouri. 
Missouri, - - - - - 1835 

Arkansas. 
Arkansas (Pike’s,) - - - - 1837 

spaeodatienancsiata 


Hlonthln Intelligence. 


Courts or Concriiation.—An interesting letter from M. Steen Bitze, 
the Chargé d’ Affaires of Denmark in this country, has been recently pub- 
lished, giving an account of the constitution of the “ Courts of Conciliation,” 
which have for a long time existed in the Kingdom of Denmark and the 
Danish West India possessions. It is addressed to John 8. Stevens, Esq., 
of New York, and is in answer to some inquiries made by him, as to the 
practicability of introducing the Danish system into New York, under the 
new constitution of that state, which makes provision for tribunals, whose 
office shall be similar. 

These Courts were established in Denmark in 1799, and M. Billé thus 
speaks of their practical efiect: 


“ As a striking evidence of its usefulness, I feel happy in being able to 
state from the Government Intelligencer of December 13, 1845, in my pos- 
session, that by official reports to the Board of Justice for the years 1843 
and 1844, it appears that in the year 1843 the number of cases brought be- 
fore the Conciliation courts in Denmark proper, amounted to 31,338, of 
which 21,512 were settled, 299 postponed, and 9,527 referred to the courts 
of Jaw, of which, however, but 2,817 were actually prosecuted by writs; 
and that in 1844 the number of such cases amounted to 22,944, of which 
15,234 were settled, 276 postponed, and 7,484 referred to the courts of law, 
of which, likewise, but a comparatively small number (say 2,459) were ac- 
tually prosecuted at law; thus presenting the gratifying result, that out of 
31,338 for the year 1843, but 2,817, and of 22,994 for the year 1844, but 
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2,459 became suits at law. By reports to the same effect from His Majes- 
ty’s West India possessions for the year 1843, the result is equally gratify- 
ing, inasmuch as out of 723 cases 532 were settled, and only 191 referred 
to the courts of law, of which but 58 became actual suits at law. 


“The great principle laid down with us for the institution in question is, 
that no courts of law shall take cognizance of any private civil suit what- 
ever, unless the same shal] have been duly tried before the competent court 
of conciliation, and, in failure of a settlement. thence referred for further 
prosecution at law. It is therefore not optional with the parties to a suit of 
this kind, to avail themselves of the above institution or not, at their plea- 
sure; but it isan imperative duty—an absolute requirement—from which 
there is no dispensation.” 


M. Billé seems to think that in Denmark the weight of character and 
respectability of the judges composing these courts, go very far towards 
giving them their practical efficiency and usefulness. 


“In the city of Copenhagen,” he says, “one of the Associate Judges of 
the ordinary courts presides over the conciliation court, assisted by two 
members of the city council. In the other cities the city council nominates 
six of the most respectable, honest, and intelligent men, from whom the citi- 
zens in general elect, by a majority of votes, two to act as commissioners. 
In the counties the high bailiff acts as commissioner, from an expectation 
that his position will give him additional weight with the parties in pro- 
moting an amicable arrangement. No fees are paid but for the serving of 
the summons; other expenses are charged to the treasury.” 


The manner in which these Courts act upon cases brought before them is 
thus spoken of: 


“The main object of the above institution being a final settlement of any 
subsisting controversy between the parties to it, without recourse to vexa- 
tious, long protracted and expensive law proceedings, it becomes indispensa- 
bly necessary for its attainment that any compromise so entered into and 
concluded by the parties should be rendered equally conclusive with a deci- 
sion of the Supreme Court, both as regards irreversibility by appeal, and 
promptness of execution by the sheriff. ‘There is no doubt something very 
startling in this proposition at the first glance, inasmuch as the commission- 
ers thereby seem to be invested with a power, apparently too monstrous to 
be wielded by any authority in the country less than that of the Supreme 
Court; but, on a closer inspection, I presume the alarm will in a great mea- 
sure subside, even with the opponents to the whole scheme, when it is con- 
sidered that it involves no question of jurisdiction with the commissioners— 
no right to enter into any legal investigation of the matter before them—nor 
power to pass judgment on the parties, with or without their consent. The 
whole action of the commissioners is in fact limited to a mere mediation be- 
tween the parties, without any other power or influence over them than 
what their weight of character is calculated to give ; and, if successful, the 
parties themselves become the actors; they make the compromise, and they 
sign the bond, while the commissioners are merely acting as witnesses to 
the deed ; and when a contract is entered into and concluded by competent 
persons, under such circumstances, it is, by itself, clearly of a validity not to 
be set aside by any courts of law; and might, therefore, with great proprie- 
ty be left to stand upon its ground, without requiring judicial intervention 
for its execution by legal authority.” 


The folly of adopting a system of this kind, when the right of appeal is 
VOL. Vi.—9d] 
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given to the losing party, a subject in regard to which our own experience, 
in reference to the system of voluntary arbitrations, is nearly identical, is 
strongly insisted upon. 


“Should any law on the subject be framed with a view to accommodate 
prejudices of this kind, by making it optional with the parties to avail them- 
selves of this institution or not at their pleasure, | apprehend that the scope 
and purpose of the institution will be lost altogether, and nothing left but 
what will be an abuse, viz.: that of registering new contracts, instead of 
settling existing controversies. It is, therefore, in my opinion, of consider- 
able importance for the success of the system not to give way to prejudices 
of this description, but to meet them by argument, in showing that the pro- 
ceedings required before the commissioners, together with the personal ap- 
pearance of the parties, if practicable, under the penalty of paying cost of 
suit afterwards, do not at all interfere with their right, when in court, to enter 
upon the subject or decline it altogether, as tothem shall see fit; and though 
the injunction so understood or qualified, may appear to be of trifling import, 
the practical result is far from being so, inasmuch as a meeting of the par- 
ties before impartial men, in most cases will turn out to be a considerable 
step towards an actual compromise.” 


New Wublications. 


Pennsrtvania Strate Rerorrs. Containing cases adjudged in the Supreme 
Court, during part of May Term, July Term, and part of September Term, 1846. 
Vol. III. By Roserr M. Bann, State Reporter. Price $4. Philadelphia, 
T. & J. W. Johnson, 1847. 


We have received this book from the publishers at too late an hour to afford an 
opportunity to examine it in detail, or to be able to present to our readers its 
principal features. A very slight glance at its pages, however, is only necessary to 
convince us, that the mode of reporting cases, which was the subject of so much 
complaint on the part of the profession immediately previous to the appointment 
of the State Reporter, has been entirely changed. Instead of the mass of irrelevant 
matter, which we find jumbled together in certain of our books of reports, which 
served no other purpose than that of encumbering them with useless details, we 
observe, particularly in this last volume of Mr. Barr, the points raised in the Court 
below, succinctly stated, and the argument of the counsel given in an intelligible 
form. 

In regard to the cases which are reported in this volume, we have not been able to 
ascertain, whether there be many interesting to the profession from their novelty or 
the importance of the principles involved in their decision. Miles v. Stevens, 21, 
strikes us as a very strong illustration of the inclination of the Court to construe 
words of description in a contract for sale of land, where they constitute an 
essential part of the contract, as a covenant on the part of the vendor. We hope in 
a future number to give a more minute analysis of some of the principal matters 
contained in the volume. We need hardly say, that in point of typography and 
general appearance, this volume is quite equal to the former volumes of Mr. Barr’s 


Reports. 
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WIgesl Ol Wases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL 
VANIA, VIRGINIA, NORTH CARULINA, AND SOUTH CAROLINA. 


(Continued from page 356.) 
LANDLORD AND TENANT. 


6. Under the Act of 1772, a ground-rent landlord is not entitled to be 
paid his ground-rent out of goods on the premises sold by the sheriff on ex- 
ecution against the owner of the ground in possession. Pattison v. M‘Gre- 
gor, 9 W. & 8. 180. 

7. An amount of ground-rent, the arrears of several years, is payable out 
of the proceeds of a sale by the sheriff of the premises out of which the rent 
is payable, although during all the time the rent was accruing there was 
property on the premises which might have been distrained ; but it does not 
follow that interest will be allowed upon such arrearages. Dougherty’s 
Estate, 9 W. & S. 189. 

8. Ground-rent is payable out of proceeds of sheriff’s sale, under a lien 
acquired before the rent became due, but without interest. T'er-Hoven v. 
Kerns, 2 Barr, 96. 

9. Tenants holding property which is the subject of controversy in a 
pending suit, are bound to pay interest upon the rents, though it is not as- 
certained who is the party entitled to receive tham. Com. v. Ricks, 1 Grat. 
416. 

10. Rent payable in advance at the commencement of each quarter may 
be distrained for, after the same, by the terms of the demise, has become 
payable. Conway v. Starkweather, 1 Den. 113. 

11. Where a tenant assigns his goods to provide for the payment of bona 
fide debts, and the goods are thereupon removed from the demised premises, 
the right to distrain is at an end, although the creditors had notice that rent 
was about to become due. Hasting v. Belknap, 1 Den. 190. 

12. In a suit for use and occupation, the plaintiff may give in evidence as 
proof of his title to the land, a deed thereof, made to him by A., B. and 
C., averring themselves to be “authorized by the membersof St. T. Church 
for that purpose,” although the deed is signed and sealed by them as grantors, 
and the covenants therein are made by them personally, and not as attor- 
neys of said church. Cobb v. Arnold, 8 Met. 398. 

13. And in such suit, if it be proved that the defendant occupied the land as 
tenant of the plaintiff by his permission, and on a promise, express or implied, 
to pay him for such use and occupation, the defendant cannot be permitted 
to dispute the plaintiff's title; and the plantiff is entitled to recover, with- 
out reference to the comparative strength and validity of his and the defen- 
dant’s title to the land. Id. 

14. Though the acceptance of a note for rent, payable at a future day, 
suspends the landlord’s remedy by distress, until the note falls due, yet it 
does not suspend his right of preference, under the statute of Anne, over an 
execution creditor. Fife v. /rwin, 1 Rich. 226. 

15. Persons justifying under a distress warrant, are not in a condition to 
impeach a conveyance made by a tenant, on the ground of fraud against 
creditors. ‘To enable a landlord to take such objection, he must, like any 
— creditor, obtain judgment and issue execution. Hastings v. Belknap, 
1 Den. 190. 
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16. Where land is rented for a share of the crop, an execution cannot be 
levied on the lessor’s share, until it has been allotted to him by the lessee. 
Gordon v. Armstrong, 5 Ire. 409. 

17. A demise at will, in consideration of services rendered annually to a 
religious society as foresinger and organist. is not within the Act of 1772, 
for uncertainty in the rent. Hohly v. G. R. Society, 2 Barr, 293. 

18. Under this act, the determination of the term must be distinctly 
found; it is not sufficient for the inquest to find a tenancy at will, and a 
notice to quit prior to the commencement of the proceedings. Jd. 

See Damages, 1.—Trespass, 2, 3. 


Lecacy.—See Execution, 1.—Executors and Administrators, 8.—Hus- 
band and Wife, 6.— Wills and Testaments, 26, 27, 23, 29. 


Lecaters.—Sce Decedents, 2. 
Levy.—See Costs, 13.—Execution, 4, 6. 
Lex Loct.—See Bills of Exchange, 18.—Contract, 7, 8. 
LIBEL. 


1. In an indictment for a libel, where it does not appear from the paper 
itself who wes its author, or the persons of and concerning whom it was 
written, or the purpose for which it was written, each of these should be 
explicitly averred, as facts for the consideration of the jury. State v. Hen- 
derson, 1 Rich. 179. 

2. Where the paper is not libellous on its face, but possesses a latent 
meaning which renders it libellous, the latent meaning must be explicitly 
set forth, by way of averment or colloquium, so as to make it appear on the 
face of the indictment that the paper isa libel. Id. 

3. Where a publication is malicious, and its obvious design and tendency 
is to bring the subject of it into contempt and ridicule, it will be a libel, 
although it imputes no crime liable to be punished with infamy. 


LIENS. 


1. The 24th section of the Act of 24th February, 1834, which limits the 
lien of the debts of a decedent upon his real estate to five years, is not ap- 
plicable to the estates of those who died previously to the time when that 
Act took effect, which was the Ist of October, 1834. Benner vy. Philips, 
9W.&S. 13. 

2. A levy of personal property upon an execution issued by a justice of 
the peace, does not take away the lien upon real estate created by a tran- 
script of the judgment upon which it issued, filed in the Common Pleas, if 
the goods levied were not removed or sold by the constable. Cummins’ 
Appeal, 9 W. & 8. 73. 

3. Where curbing, paving, and laying pipes is done by the district 
authorities opposite land owned by one person, but divided into several lots, 
each lot is subject toa lien for the amount of the work done opposite to it. The 
lien is not joint on the whole property. Pennell’s Appeal, 2 Barr, 216. 

4. Commissioners of Kensington have no claim for curbing, paving, &c., 
on the property adjacent, when the improvement exceeds the limits allowed 
by the legislature. Nor does the act of 1843 disable the party from plead- 
ing such excess of autherity in defence. A limitation of authority by pro- 
viso is a negative thereof. Commissioners of Kensington v. Kieth, 2 Barr, 
218. 

5. The lien for curbing, &c., given to the districts, is not limited by the 
act of limitations of personal actions, there being no personal liability there- 
for. Council vy. Moyamensing, 2 Barr, 224. 
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6. Nor did the Act of 1820 require any apportionment, but the whole lot 
was boand, though there be several buildings thereon. The act of 1840 
only provides a remedy, and is retrospective as well as prospective. Id. 

7. An innkeeper has a lien on the goods of his guest for the amount of 
his bill. Dunlap v. Thorne, 1 Rich. 213. 

See Debtor and Creditor, 2, 3, 4.—Decedent, 6.—Execution, 5.—Judg- 
ment, 1, 4.—Limitations, 12.— Vendor and Purchaser, 13. 


LIMITATIONS, 


1. A. having pleaded a partnership in abatement, the plaintiff commenced 
suit within a year and a day after the writ was quashed ; process was serv- 
ed on the original defendant alone; the statute of limitation does not run 
since the commencement of the original action. Downing v. Lindsay, 2 
Barr, 382. 

2. It is no answer to a plea of the statute of limitations that the defen- 
dants are a corporation created by, and under the laws of another state. 
Faulkner vy. The D. & R. Canal Co., 1 Den. 441. 

3. A purchaser from one of several trustees for A. for life, remainder in trust 
to sell and pay to B., entered under his deed. The statute of limitation com- 
menced running against the whole estate, and twenty-one years adverse 
possession bars as well the trustee as the cestui qui trust tenant for life, 
and those in remainder. Smilie v. Biffle, 2 Barr, 52. 

4. As respects strangers, the Jegal and equitable estate are one, so as to 
be barred by adverse possession to the legal estate. Id. 

5. The maker of a note wrote a letter to the payee, offering to givea 
new note payable on time, and saying, * you shall have your pay if [ live 
and the whaling business does not fail ; now if you will agree to this, I will 
renew, or else you must do the next best.” The payee did not accept the 
offer but brought an action on the note; held, that the letter did not take 
the note out of the operation of the statute of limitations. Munford v. Free- 
man,8 Met. 482. 

6. A promise to pay a note barred by the statute of limitations, so as to 
enable the plaintiff to recover under a count on the note itself, must be with- 
out qualification or condition. Brown v. Joyner, 1 Rich. 210. 

7. Ifthe promise is conditional, it must be declared on specially as a new 
cause of action, and the performance of the condition shown. Id. 

8. A credit endorsed on a note by the holder, after it is barred by the 
statute of limitations, is not evidence of an acknowledgment to take the 
case out of the statute. Concklin v. Pearson, 1 Rich. 391. 

9. An act or acknowledgment of one partner, after the dissolution of the 
partnership, which prevents the operation of the statute of limitations as to 
that partner, will also prevent its operation as to the other partners. Walton 
v. Robinson, 5 Ire. 341. 

10. Making a payment on a note repels the statute. It is assuming the 
balance anew. Id. 

11. Payment or acknowledgment of part of a special debt, within twenty 
years, rebuts the presumption of payment as to the whole. Kitchen v. 
Deardoff, 2 Barr, 481. 

12. Under the provision of the Act of 24th February, 1834, if suit be 
brought against the executor or administrator within five years after the 
death of the decedent, and a scire facias to bring in the heirs be issued, 
within five years from the rendition of the judgment in the original suit, 
the lien of the debt upon the real estate will be preserved. Benner v. 
Philips, 9 W. & S. 13. 

See Adverse Possessions, 4, 5.— Evidence, 41.—Liens, 5. 

Lunatic.—Real and Personal Estate, 2.— Trusts and Trustees, 5. 


Ma iciovus Miscnier.—See Criminal Law, 12, 13. 
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MANDAMUS. 


1. A mandamus will not lie to compel the Common Pleas to vacate a 
rule dismissing an appeal, though it was granted when the court had no 
authority to entertain the motion. Ex parte Ostrander, 1 Den. 679. 

2. This court has not jurisdiction to amend a mandamus to an inferior 
judicial tribunal in every case where the party injured has no other remedy. 
Id. 


Marriace.—See Husband and Wife, 1, 2. 
Marsnatit.—See Sheriff, 9. 


MECHANICS AND MATERIAL MEN, 


1. Certainty to common intent is sufficient in a mechanic’s claim. “ That 
the contract was made on 16th April, 1841, and the work done between 
said 16th and 29th August, 1842,” is sufficient, it being a question for the 
jury, whether filed within six months after completion. Driesback v. 
Keller 2 Barr, 77. 

2. Repairs and additions may constitute a new erection within the act. 
Id. 

3. The addition of one story and a new building beside the old house of 
equal dimensions, the whole being new roofed and weather boarded, with 
interior communication, constitutes a new erection. Id. 

4, Under the Acts of 1806 and 1808 a mechanic’s claim against a reput- 
ed owner, who was also contractor, though not named as such, is valid. 
Christine vy. Manderson, 2 Barr, 363. 

5. A contractor who furnishes the whole or part of the work and materi- 
als at a certain price is not entitled to a lien against the building. WaAit- 
man v. Walker, 9 W. & S. 183. 

6. One who furnishes lumber at the instance of a contractor, for a build- 
ing on the ground of a stranger must provide for its security by the terms 
of his bargain; hence a house rebuilt by an Insurance Company, in discharge 
of their liability upon a policy, is not liable to a lien for materials furnished 
to the contractor. Burner v. Shiek, 9 W. & S. 119. 

7. Under the Act of 16th June, 1836, relating to the lien of mechanics, 
&c., the time at which the work was done, or the materials were furnished, 
must be stated in the claim or bill appended to it; otherwise the claim is 
defective. Witman v. Walker, 9 W. & 8S. 183. 

8. The plaintiff is entitled to judgment, though the real owner be not 
named in the scire facias, for he may defend on the same grounds which he 
might have taken had he been party to the scire facias. Christine v. 
Manderson, 2 Barr, 363. 

9. And these acts extend to all cases where the materials were furnished 
before the act of 1836 went into operation. Id. 

10. In scire facias on a mechanic’s claim, the affidavit by the owner, that 
a release of him had been executed and delivered to the contractor, under 
an agreement between the owner and contractor, and at request of the 
contractor; and after exhibition to the owner, the name of plaintif was 
struck off without the owner's knowledge; held bad for not averring a de- 
livery to, or to the use of the owner. Wetherill v. Harbert, 2 Barr, 348. 


Mesne Prorirs.—Sce Ejectment, 4, 6. 


MORTGAGES. 


1. Notice of the mortgage given by a judgment creditor at the sale, and 
that the judgment had been entered, and was in process of collection, is im- 
material, for the purchaser had constructive notice by the registry and re- 
cord. Kuhn’s Appeal, 2 Barr, 264. 
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2. Land sold on a judgment obtained after the registry of a mortgage, 
which was the first incumbrance, and before the entry of the judgment on 
the bond, accompanying the mortgage. ‘The lien of the mortgage is not 
discharged, and the proceeds are to be applied to the judgments, accord- 
ing to priority. Kuhn’s Appeal, 2 Barr, 264. 

3. Land may be sold subject to a mortgage, although it be not the first 
incumbrance, if it be so understood and agreed to by the purchaser at the 
time of sale. Tower's Appropriations, 9 W. & S. 103. 

4. An assignment of a mortgage by an individual or a corporation with- 
out seal is a valid transfer of the mortgage debt. Per Bronson, C. J., 
Gillet v. Campbell, 1 Den. 520. 

5. The rents and profits received by the mortgagor or equitable owner in 
possession, or which have accrued before an order of sequestration is made, 
cannot be recovered from him by the mortgagee or vendee. Clarke v. Cur- 
tis, 1 Grat. 289. 


Morteaces.—See Principal and Surety, 5. 
Murper.—Scee Error, 9, 10.—Evidence, 49, 51. 
Necrores.—See Constitutional Law, 1. Non-surr.—See Practice, 3. 6. 


Norice.—See Actions in General, 2.—Banks, 1.—Bills of Exchange, 9, 
16, 22, 23.—Debtor and Creditor, 13.— Mortgages, 1.— Practice, 29, 30. 


NUISANCE. 


1. The defendants being proprietors of a distillery in the city of Brooklyn 
were in the habit of delivering their grains remaining after distillation, 
called slops, to those who came for them by passing them through pipes to 
the public street opposite their distillery, were they were received into 
casks standing in wagons and carts; and the teams and carriages of the 
purchasers were accustomed to collect there in great numbers to receive 
and take away the article; and in consequence of their remaining there to 
await their turns, and of the strife among the drivers for priority, and of 
their disorderly conduct, the street was obstructed and rendered inconveni- 
ent to those passing thereon; held, that the defendants were guilty of nuis- 
ance. The People vy. Cunningham, 1 Den. 524. 

2. Proofs of strife and collision among the drivers while awaiting their 
turns, is competent evidence towards establishing the facts of obstruction. Id. 

3. A temporary occupation of part of a street or highway by persons en- 
gaged in building, or in receiving or delivering goods from stores or ware- 
houses, or the like, is allowed from the necessity of the case; but a syste- 
matic and continued encroachment upon a street, though for the purpose of 
carrying on a lawful business, is unjustifiable. Id. 

4. A party cannot defend an indictment for nuisance, by showing its con- 
tinued existence for such a length of time as would establish a prescription 
against individuals. Id. 

5. A private nuisance may be abated by any one whose property is injur- 
ed, and entry for such purpose is justifiable. A public nuisance may be 
abated by any one. Lancaster Turnpike Co. v. Rogers, 2 Barr, 114. 

6. A turnpike company having erected a toll-house partly on the land of 
another, under consideration of uses of the road by such owners, abandon- 
ed the house as a toll-house and removed the gate ; held, it becomes a nuis- 
ance both on the road and on the land, and may be removed by any one in- 
jured. Id. 

7. The Board of Health have final jurisdiction in determining the fact of 
nuisance, which they order to be removed. Kennedy v. B. of H., 2 Barr, 


a . 
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8. The 27th section of the Act of 1818, has no reference to a nuisance on 
a vacant lot, so far as it requires a warrant from a justice and a visit by a 
committee of the board, before an order for removal be made. Id. 
See Criminal Law, 3, 4, 10. 


Orrice ano Orricer.—See Costs, 12.—Principal and Surety, 19, 20. 
Orrice-coptrs.—See Evidence, 18. 
Orpuans’ Court.—See Practice, 1.—Statutes, 3. 
Parent ano Cuttp.—See Debtor and Creditor, 15. 
Parritrion.—See Statutes, 3.— Wills and Testaments, 24. 


PARTNERSHIP. 


1. Where the members of a copartnership agree that the business of the 
concern shal! be carried on by and in the name of one of the copartners, 
such name, for the purposes of the business of the firm is its copartnership 
naine, and by it the several members are bound. Bank of R. v. Montieth, 
1 Den. 402, 

2. So where the copartners agree that the business shall be carried on 
by and in the name of an individual not himself interested, his name is the 
copartnership name, and is binding upon the firm when used in its business. 


3. The property of a partnership is not subject to the individual debts of 
the partners, until all the debts of the partnership are paid, including debts 
due from the partnership to either of the partners. Christian v. Ellis & 
als., 1 Grat. 396. 

4. A., the partner of B., assigned all his interest in the partnership ef- 
fects to B., with power to settle and compromise. B. may set off a debt 
due to the firm against a debt due by himselfalone. Craig v. Henderson, 
2 Birr, 261. 

See Debtor and Creditor, 1.—Evidence, 37.—Limitations, 1, 9.—Prin- 
cipal and Agent, 5. 

Payment.—See Principal and Agent, 14. Persury.—See Practice, 26. 
PLEADING, 

1. In general, the wife cannot be joined as plaintiff with her husband in 
an action on a contract made during coverture; but where she is the merito- 
rious cause of action, and there was an express promise made to her, she 
may be joined. Per Beardsley, J., Thorne vy. Dillingham, 1 Den. 254. 

2. If plaintiff files two declarations, defendant may demur, or the court 
may refuse to try, or non-suit should plaintiff refuse to indicate which he 
relied on. Gould v. Crawford, 2 Barr, 89. 

3. In an action to enforce the liability of stockholders of a corporation 
where a note or bill had been given for the debt at a period subsequent to 
that at which it was contracted, it is unnecessary for the declaration to show 
that the defendant was a stockholder when the paper was given. Freeland 
vy. M‘Cullough, 1 Den. 414. 

4. A subsequent count in the declaration may by a distinct reference to 
a preceding one, adopt an averment contained in such preceding count, 
without a repetition of such averment. Id. 

5. Where in an action by husband and wife, the plaintiff’s case was, that 
while the wife was sole, money had been paid by a third person to the de- 
fendant’s testator, to be enjoyed by him curing life, and then to be paid to 
her ; held, that the plaintitfs could not recover an account for money had 
and received, but should have declared specially. Thorne v. Dillingham, 
1 Den. 254. 




















